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United States Court of Appeals fpr the 

District of Columbia i 


No. 6499. 

i 

Paul Pearson, Plaintiff in Error, j 

i 

vs. ! 

Albert Small and S. Eugene Godden. \ 


1 Municipal Court of the District of Columbia. 


A-10863. 

Albert Small and S. Eugene Godden, Plaintiffs, 


Paul Pearson, Defendant. 

United States of America, j 

District of Columbia, ss: I 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington! in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abov^-entitled 
cause, to wit: ! 

2 Declaration . 

i 

I 

Filed October 5,1934. 

The plaintiffs, Albert Small and S. Eugene Godben, sue 
the defendant, Paul Pearson, for that the plaintiffs are 
brokers and among other things are experienced ini the sel¬ 
ling of properties and real estate; and for that in}, to-wit, 
the month of September, 1933, the defendant efnployed 
and engaged the plaintiffs to procure a purchaser (for cer- 
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tain property owned by liim, namely, part of Lot 437, 
Square 1300, with improvements thereon, known as No. 
2448 Wisconsin Avenue, X. W., in the District of Columbia; 
that in reliance upon the agreement entered into between 
the plaintiffs and the defendant as aforesaid, and pursuant 
thereto, the said plaintiffs did actively and energetically, 
by personal contact, solicitation and conferences undertake 
to procure a purchaser for said property for the benefit of 
the said defendant; that on, to-wit, July 13, 1934, the plain¬ 
tiffs advised the defendant that thev had an offer from one 

mt 

Reuben Rosenberg, of Fifteen Thousand ($15,000) Dollars 
for the said property; that the defendant directed the 
plaintiffs to consult with one, W. J. Flather of the District 
of Columbia, who represented certain interest in the prop¬ 
erty, stating to plaintiffs that any arrangement or agree¬ 
ment as to price and terms they might make with the said 
Falther would be satisfactory and acceptable to the defend¬ 
ant; that the plaintiffs consulted the defendant’s agent, the 
said Flather, who advised plaintiffs that the sum of $15,000 
net to the defendant would be a fair price for the said prop¬ 
erty and he would recommend the acceptance of such an 
offer; that thereafter the plaintiffs undertook further nego¬ 
tiations with respect to a purchaser for said property 
3 and on, to-wit, July 27, 1934, secured a sales contract 
with the said Rosenberg for the said property in the 
amount of Fifteen Thousand seven hundred and fifty ($15,- 
750) Dollars, copy of said sales contract being attached here¬ 
to which it is prayed may be taken and considered as a part 
hereof; that thereafter in conformance with the epx ressed 
authorization and direction of the defendant, as aforesaid, 
the plaintiffs submitted the said sales contract to the defend¬ 
ant’s agent, the said Flather, who advised plaintiffs that 
the price and terms as manifested in and by the sales con¬ 
tract aforesaid were entirelv satisfactorv, that he would 
recommend its acceptance, and directed plaintiffs to deliver 
the same to the defendant for his signature; that on, to-wit, 
July 27, 1934, the plaintiffs delivered the said sales con¬ 
tract to the defendant for his signature but the defendant 
declined and refused to execute the same; that plaintiffs 
then informed defendant that if the terms of said sales 
contract were unsatisfactory, that the said Rosenberg would 
pay all cash the sum of $15,750, but the defendant still de¬ 
clined and refused to execute said contract; that the plain- 
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tiffs then explained to the defendant that since! they had 
procured a purchaser willing, ready and able tb buy the 
said property at the terms fixed by the defendant, through 
his agent, the said Flather, they were entitled to their com¬ 
mission which under the rules of the Real Estate f^oard was 
five per cent of the selling price, but in view of th^ fact that 
they were instructed by the defendant’s agent that they 
must procure a purchaser for said property willing to pay 
$15,000 net to the defendant, the contract provided to the 
plaintiffs the sum of Seven hundred and fifty ,($750.00) 
Dollars rather than Seven hundred and eighty-^even and 
fifty cents ($787.50) which would have been theiif commis¬ 
sion under the Real Estate Board’s rules; that (the com¬ 
mission of $750. was reasonable and proper and] that the 
plaintiffs have made divers demands upon the defendant 
for this amount but the defendant has neglected and re¬ 
fused to pay the same, and there is now due and Sowing to 
the plaintiffs from the defendant the sum of $7^0 on ac¬ 
count of services rendered as aforesaid. 

4 Wherefore, the plaintiffs bring this suit and claim 

of the defendant the sum of Seven hundred and fifty 
($750.00) Dollars with interest thereon from July 27, 1934, 
besides costs. 

(Signed) W. GWYNN GARDINEjR, 

(Signed) JAMES M. EARNEST, 

729 Fifteenth Street N. TV [., 

TV ashington, D. (£., 
Attorneys for Plaintiffs. 

| 

Copy of Sales Contract. 

Received from Reuben Rosenberg a deposit of Tjwo Hun¬ 
dred and fifty and 00/100 Dollars ($250.00) to be applied as 
part payment of the purchase of part of Lot 437 ifi Square 
1300, with improvements thereon known as No. 2^48 Wis¬ 
consin Ave., N. W., in the District of Columbia, ijipon the 
following terms of sale: 

Total price of property Fifteen thousand seven hundred 
fifty Dollars ($15,750.00). j 

The purchaser agrees to pay five thousand sevjen hun¬ 
dred fifty Dollars ($5,750.00) case at the date of | convey¬ 
ance, of which sum this deposit shall be a part. 

The purchaser is to give a first deed of trust secured on 

2—6499a 
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the premises of Ten thousand and 00/100 Dollars ($10,- 
000.00) due on or before three years bearing interest at the 
rate of G per cent per annum, payable semi-annuallv. 
(R.R.) 

The property is sold subject to a lease to Samual Eisen- 
berg for five years at a rental of $125.00 per mo. until Sept. 
1935, and $150.00 per month for the next three years, with 
an option for five additional years at $150.00 per month. 

The balance of deferred purchase money is to be secured 

by a - deed of trust on said property, to be paid in 

monthly installments of-Dollars ($-), or more, in¬ 
cluding interest at the rate of-per cent per annum, each 

installment when so paid to be applied, first, to the payment 
of interest on the amount of principal remaining unpaid 
and the balance thereof credited to principal. 

5 Trustees in all deeds of trust are to be named bv 

w 

the parties secured thereby. 

The property is sold free of encumbrance except as afore¬ 
said; title is to be good of record and in fact subject, how¬ 
ever, to covenants, conditions and restrictions of record, if 
any; otherwise said deposit is to be returned and sale de¬ 
clared off at the option of the purchaser, unless the defects 

are of such character that thev mav readilv be remedied 

* •> * 

by legal action, but the seller and agent are hereby ex¬ 
pressly released from all liability for damages by reason of 
any defect in the title. In case legal steps are necessary 
to perfect the title, such action must be taken by the seller 
promptly at his own expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such prompt ac¬ 
tion. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of the transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 
taxes issued bv the Collector of Taxes of the District of 
Columbia, except that assessments for improvements com¬ 
pleted prior to the date hereof, whether assessments there¬ 
for has been levied or not, shall be paid by the seller or 
allowance made therefor at the time of transfer. 

Examination of title, tax certificate, conveyancing, notary 
fees and all recording charges, including those for purchase 
money trust, if any, are to be at the cost of the purchaser; 
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provided, however, that if upon examination the title should 
be found defective the seller hereby agrees to pay the cost 
of the examination of the title and also to pay to the agent 
herein a commission hereinafter provided for just Rs though 
the sale had actuallv been consummated and all the terms 
of this contract complied with. I 

Within forty five days from the date of acceptance hereof 
by the owner, or as soon thereafter as a report oif the title 
can be secured if promptly ordered, the seller hnd pur¬ 
chaser are required and agree to make full settlement in 
accordance with the terms hereof. If the purchajser shall 
fail so to do, the deposit herein provided for maV be for¬ 
feited at the option of the seller, in which event jthe pur¬ 
chaser shall be relieved from further liability hgreunder, 
or without forfeiting the said deposit the seller njav avail 
himself of any legal or equitable rights which he ihay have 
under this contract. In the event of the forfeiture of the 
deposit, the seller shall allow the agent one-halfi thereof 
as a compensation for his services to him. 

Settlement is to be made at the office of (Name'^of Bro¬ 
ker) -, the title Company searching the tfLtle, and 

deposit with the Title Company (Name of Broker) - 

- of the purchase money, the deed of conveyance for 

execution and such other papers as are required (jf either 
party by the terms of this contract shall be considered 
good and sufficient tender of performance of the terms 
hereof. 

6 Seller agrees to execute the usual special wjarranty 

deed. Property is sold subject to an existing ten¬ 
ancy as follows: as above. Seller agrees to give possession 
at time of settlement, and in the event he shall! fail to 
do he shall become and be thereafter a tenant by sijifferage 
of the purchaser and hereby waives all notice to k}uit, as 
provided by the laws of the District of Columbia. I Strike 
one of the two foregoing sentences. I 

The risk of loss or damage to said property byj fire or 

other casualty until the deed of conveyance is recorded is 

assumed bv the seller. 

* 

All notices of violations of Municipal orders or Require¬ 
ments noted or issued by any Department of the pistrict 
of Columbia, or prosecutions of any of the courtsl of the 
District of Columbia on account thereof against or affecting 
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the property at the date of the settlement of this contract 
shall be complied with by the seller and the property con¬ 
veyed free thereof. This provision shall survive the deliv¬ 
er v of the deed hereunder. 

% 

The seller agrees to pay to (Name of Broker) Albert 
Small and S. E. Godden his agent, the regular rate of com¬ 
mission fixed by the Washington Real Estate Board 
amounting to $750.00, and the Title Company, or the Real 
Estate Office, through which settlement is made is hereby 
authorized and directed to make deduction of the aforesaid 
commission from the proceeds of the sale and to make pay¬ 
ment thereof to the said agent. Entire deposit to be held 
bv above brokers until settlement hereunder is made. 

The principals to this contract mutually agree that it shall 
be binding upon their respective heirs, executors, adminis¬ 
trators or assigns. 

This contract made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained. 

ALBERT SMALL. 

S. E. GODDEN, 

Agent. 


We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 

REUBEN ROSENBERG, 

Purchaser. 


July 27, 1934. 

Property is to be conveyed in the name of 


Bill of Particulars. 

To commission for services rendered in procuring 
a purchaser for defendant's property as per 

sales contract attached hereto. $750.00 

To interest thereon from July 27, 1934. . . .1. 


(Signed) W. GWYNN GARDINER, 

(Signed) JAMES M. EARNEST, 

1 729 15 th Street, N. W., 

i Washington, D. C., 

Attorneys for Plaintiffs. 
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Pleas of Defendant to Declaration, j 

I 

Filed October 27, 1934. I 

Plea No. 1. For a first plea to the declaration herein, the 
defendant, Paul Pearson, says that he has no knowledge or 
information as to the extent of the experience of plaintiffs 
in selling properties and real estate in the District of Co¬ 
lumbia sufficient to form a belief; he denies thatidefendant 
employed, engaged or agreed with plaintiffs to jprocure a 
purchaser for the property mentioned, as alleged in the 
declaration; that he has no knowledge or information as to 
the extent of the alleged activities of plaintiffs in'procuring 
a purchaser of the property named in the declaration suffi¬ 
cient to form a belief; that he denies that the jefforts of 
plaintiffs either benefited defendant, or were performed for 
defendant with his knowledge and consent; that defendant 
denies that he stated to plaintiffs that any arrangement or 
agreement as to price and terms they (plaintiffs) might 
make with one IV. J. Flather, as agent, would be satisfac- 
tory and acceptable to the defendant; that said Flhther was 
not authorized by defendant to fix terms of sal|e of said 
property for defendant, or to otherwise act for ahd on be¬ 
half of one Hugh M. Caldwell, trustee, appointed by the 
Supreme Court of the District of Columbia, who is the 
holder of certain promissory notes secured on the j property 
mentioned in the declaration, which promissory nptes have 
not yet matured; defendant denies that plaintiffs consulted 
with W. J. Flather as the agent of defendant; he denies that 
said Flather in specifying $15,000.00 net as a fair price for 
the said property, was acting for defendant or had any 
authority to act for said defendant; defendant admits that 
the contract attached to the declaration was submitted to 
him for approval and rejected by defendant!; defend- 
8 ant denies that plaintiffs procured a purchaser of 
the property described in the declaration, 1 , willing, 
ready and able to buy the said property at any terms fixed 
by the defendant or his agent; defendant denies! that he 
fixed terms at which he would sell said property bither by 
himself or by the alleged agent, W. J. Flather; defendant 
denies that plaintiffs are entitled to commission or compen¬ 
sation from him for their efforts in and concerning said 
propertv; that defendant does not owe plaintiffs $750 as 
3^—6499a 
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commission or Compensation, or any other sum or sums as 
alleged. 

Plea No. 2. For a second plea to the declaration tiled 
herein, the defendant, Paul Pearson, says that plaintiffs 
were advised and knew of the state and condition of the 
title of the property mentioned in the declaration before 
submitting the contract mentioned therein; that plaintiffs 
knew that said property was encumbered by a lease and, 
also, by a blanket trust securing certain promissory notes 
not vet matured, which notes were held bv one Hugh M. 
Caldwell, as trustee, appointed by the Supreme Court of 
the District of Columbia; that said plaintiffs also knew that 
said W. J. Flather represented the interest of Hugh M. 
Caldwell in discussing and fixing the price at which he 
would recommend a sale; that said plaintiffs knew said 
Flather was not acting for the defendant as agent; that 
plaintiffs were advised that said Caldwell would be obliged 
to submit any offer for the sale of said property to the 
Supreme Court of the District of Columbia for approval 
in order to protect the investment made under the authority 
of said court. 

(Signed) JOSEPH D. SULLIVAN, 

(Signed) JAMES A. DAVIS, 

Attys. for Defendant, 

900 F Street X. TU. 

9 Joinder of Issue. 

Filed October 30, 1934. 

Come now the plaintiffs, by their attorneys, and join issue 
with the defendant upon his pleas filed herein. 

(Signed) W. GWYXX GARDINER, 

(Signed) JAMES M. EARNEST, 

Attorneys for Plaintiffs , 

1 729 loth Street, N. IF., 

Washington, D. C. 

Note of Issue. 

Filed October 30, 1934. 

Caption: As above. 

Attorneys for Plaintiffs: W. Gwvnn Gardiner and James 
M. Earnest. 


9 


ALBERT SMALL AND S. EUGENE GODDEN. 

Attorneys for Defendant: Joseph D. Sullivan and James 
A. Davis. 

Date of filing* of last pleading: October 27, 193^. 

I 

Notice of Trial. 

Filed October 30, 1934. 

Please take notice that the above entitled cause will be 
set for trial at the next term of Court. | 

(Signed) W. GWYNN GARDINER, | 

(Signed) JAMES M. EARNEST, j 

Attorneys for Plaintiffs, j 
729 15 th Street, N. IP., 

Washington, D. C. 

Finding of Court and Exceptions of Defendant. 

Mins. 86, p. 132, December 10, 1934: j 

Come now the parties hereto and thereupon this cause 
being heard and submitted the court finds in favcj>r of the 
plaintiffs in the sum of Seven hundred fifty and no/100 
($750.00) with interest from July 27, 1934. Whereupon 
counsel for the defendant duly notes an exception and re¬ 
news all exceptions taken at the trial of this cause. 

! 

i 

10 Motion for New Trial. j 

Filed December 14, 1934. j 

i 

Now comes the defendant in above cause, through his at¬ 
torney, James A. Davis, and moves this court to set aside 
the finding heretofore made in this case and grant a new 
trial thereof upon the following grounds, to wit: 

1. For errors of law in the rulings of the justice! presid¬ 
ing during the trial. j 

2. Because the finding was against the evidence and 
against the weight of the evidence. 

3. The Court erred in admitting in evidence the gets and 
declarations of W. J. Flather. 

4. The court erred in holding that W. J. Flather |vas the 
agent of defendant. 

5. The court erred in ruling and holding that there was 
sufficient evidence offered from which the inference of 
agency of W. J. Flather might be drawn. 
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6. The court erred in finding and ruling that W. J. 
Flather was authorized by defendant to fix the price and 
terms at which defendant would sell his real estate as al¬ 
leged. 

7. For error in ruling and finding that plaintiff was em¬ 
ployed by defendant to find a purchaser for the property as 
alleged in the declaration. 

8. For error committed in ruling that the evidence was 
sufficient to establish a contract of employment, between 
plaintiff and defendant. 

9. The court erred in finding and ruling that the price 
and terms at which defendant was willing to sell said prop¬ 
erty were fixed and commmunicated to plaintiff. 

11 10. For error committed in not directing a find¬ 

ing and judgment for defendant at the conclusion 
of all the evidence, upon motion made by defendant. 

11. For error committed in ruling that W. J. Flather 
could, notwithstanding his trust relation, act as the agent 
for defendant. 

12. For efror committed in holding and finding that 
plaintiff had sustained the burden of proof. 

13. For error committed in finding and ruling that the 
plaintiff had proved a contract as alleged by clear and con¬ 
vincing evidence. 

14. For error committed in finding and ruling that the 
contract pleaded as an exhibit to the declaration was lawful, 
and not in conflict or contravention with Section 522 of 
the Code of Law for the District of Columbia. 

15. For error in ruling as matter of law that the pro¬ 
posed contract as set up in the declaration as an exhibit 
was not contrary to the public policy of the District of 
Columbia. 

16. The court committed error in finding and ruling that 
a purchaser had been produced who was ready, willing and 
able to purchase on terms named by defendant. 

17. For error of law in ruling that the holder of the legal 
title was not in law required to join in any proposed con¬ 
tract of sale of said property. 

18. The court committed error in ruling that the Supreme 
Court of the District of Columbia was not required to ap¬ 
prove the pre-payment of the promissory notes secured 
by and on the real estate alleged in the declaration, prior to 
maturity thereof, which notes were purchased by a trustee 
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of said court with the authority and approval of slaid court. 

19. The court committed error in not holding |plaintiffs 
to be mere volunteers. 

20. For other and further reasons to be made japparent 

at the hearing of this motion. I 

(Signed) JAMES A. DAVIS, 

Attorney for Defendant, 
Washington Loan & Trust Bldg. 

i 

12 W. G. Gardiner, Esq., 

James M. Ernest, Esq., 

Attornevs for Plaintiffs, i 

729 15th Street N. W., j 

Washington, D. C.: 

Please take notice that the above motion for a hew trial 
will be called for hearing on Thursday, December 2(j)th, 1934, 
at ten o’clock A. M., or as soon thereafter as counsel may 
be heard. j 

(Signed) JAMES A. DAVIS, 

Attorney for Defendant. 


Memorandum of Motion for New Trial Overruled and 

Exception Noted. 


Mins. 86, p. 193, January 4, 1935: 

I 

Come now the parties hereto, by their respective attor¬ 
neys of record, and the motion for a new trial filecjl herein 
being considered it is ordered that said motion be land the 
same is hereby overruled. Whereupon counsel |for the 
defendant duly notes an exception. 


Memorandum of Judgment on Finding for Plaintiffs. 
Mins. 86, p. 193, January 4, 1935: j 


Wherefore, it is considered that the plaintiffs recjover of 
the defendant the sum of Seven hundred fifty and no/100 
($750.00) with interest from July 27, 1934, and costs and 
have execution thereof. 

I 

Memorandum of Petition for Writ of Error Granted. 


Docket A-9, p. 863, January 24, 1935: 

Petition for writ of error granted per notice of Court 
of Appeals received and filed (Attorneys notified), j 
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Assignment of Error. 
Filed February 4, 1935. 


Defendant, Paul Pearson, assigns for review upon writ 
of error allowed in this cause, the following particulars 
in which the Court erred: 


1. In admitting evidence of employment of plaintiffs by 
defendant in September, 1933, to sell drug business. 

2. In admitting in evidence the acts and declarations 
of W. J. Flat her." 

3. In finding and ruling that \Y. J. Flather was the agent 
of defendant as alleged in the declaration. 

4. In admitting in evidence the proposed contract of 
sale for any purpose. 

5. In finding and ruling that plaintiffs were employed 
by defendant to find a purchaser for the real estate, 2448 
Wisconsin Avenue, X. W. 

6. In not holding plaintiffs to be mere volunteers in their 
efforts to sell said real estate. 

7. In ruling that defendant had fixed the price and terms 
at which he would sell the real estate, 2448 Wisconsin Ave¬ 
nue X. W., through W. J. Flather. 

8. In overruling motion of defendant for a directed find¬ 
ing in favor of defendant at the close of all the evidence. 

9. In ruling that the proposed purchaser was ready, will¬ 
ing and able to buv the real estate on terms fixed bv de- 
fendant. 


10. In ruling that plaintiffs had sustained the burden 
of proof imposed upon them by law. 

11. In ruling that plaintiffs had established a contract 
of employment with defendant to sell real estate known 


as 2448 Wisconsin 


Avenue, X. W. by clear and convincing 


evidence. 


14 12. In refusing to find and hold that there was no 

legally sufficient evidence adduced upon which a find¬ 
ing for plaintiffs could be lawfully made. 

13. In holding that the holder of the legal title to the 
real estate, 2448 Wisconsin Avenue, was not required to 
join in a conveyance of same. 

14. In ruling and holding that the proposed contract of 
sale set up in the declaration was not in conflict with and 
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contrary to Section 522 of the Code of Laws of tjie District 
of Columbia, approved March 3, 1901, as amended. 

15. In ruling and holding that the proposed Contract of 

sale contained in the declaration was not contrary to Public 

Policv. 

* 

16. In ruling and holding that it was not necessary for 
the Supreme Court of the District of Columbia tjo approve 
of the release and removal of the blanket trust existing on 
2448 Wisconsin Avenue, N. W., and the prematurity of 
promissory notes secured on the said real estate. 

17. In holding and ruling that W. J. Flather could, not¬ 
withstanding his trust relation, act as the agent fpr 'defend¬ 
ant in the sale of said real estate. 

IS. In overruling the motion of defendant for a new 
trial. | 

19. In entering judgment for plaintiffs. 

20. In other respects apparent of record. 

(Signed) JAMES A. DAVIS, 

Attorney for Defendant. 

I 

Service of copy of aforegoing assignment of jerror ac¬ 
knowledged this 4th day of February, 1935. 

(Signed) ‘ JAMES M. EARNEST, 

Attorneys for Plaintiffs. 

. I 

15 Memorandum of Signing and Settling of B\ll of 

Exceptions. 

Mins. 91, p. 42, May 13, 1935: j 

i 

The court having this day signed the bill of exceptions 
taken at the trial of this cause, and heretofore submitted, 
now hereby orders the same of record nunc pjro tunc. 

Supersedeas and Cost Bond Filed. \ 


Docket A-9, page 863, January 28, 1935. 

Undertaking on appeal with Howard M. Bradbury, as 
surety, filed by defendant and approved. 

Order Extending Time to File Transcript of Record with 
Court of Appeals to and Including June 14, 1935. 

Mins. 88, p. 373, June 5, 1935: j 

On motion of defendant, it is ordered that the timte within 
which to file the transcript of record of this case with the 
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Court of Appeals, be, and the same is hereby extended to 
June 14, 1935. 

Designation of Record. 

Filed January 26, 1935. 

Xow comes Paul Pearson, defendant in the above cause, 

by his attorney, and designates the papers and parts of the 

record which he desires to have included in the transcript, 

namelv: 

%• 

1. Declaration bled herein, including sales contract made 
part of said declaration, and bill of particulars attached 
thereto. 

2. Pleas of defendant. 

3. Memorandum of joinder of issue, note of issue and 

notice of trial. 

16 4. Memorandum of trial by court without jury 

and finding for plaintiffs for $750.00 with interest 
from July 27, 1934, to which defendant noted an exception 
and renewed all exceptions taken at the trial of this cause. 

5. Motion for a new trial, stating the grounds thereof. 

6. Memorandum of motion for new trial overruled and 
exception noted. 

7. Memorandum of judgment on finding by the court en¬ 
tered for plaintiffs for $750.00 with interest from July 27, 
1934 and costs. 

8. Memorandum of petition for writ of error granted 
per notice of Court of Appeals received and filed. 

9. Assignment of error filed herein. 

10. Memorandum of order signing and making bill of 
exceptions filed herein part of record. 

11. Supersedeas and cost bond filed. 

12. Order extending time within which to file transcript 
of record with Court of Appeals to and including June 14, 
1934. 

13. This designation. 

Date: January 26, 1935. 

(Signed) JAMES A. DAVIS, 

Attorney for Paul Pearson. 

Service of copy of this designation accepted by the under¬ 
signed this 26th dav of Januarv, 1935. 

(Signed!) ‘ JAMES M. EARNEST, 

Attorney for Albert Small and S. Eugene Godden. 
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17 In the Municipal Court of the District of| Columbia. 

i 

i 

No. A-10,863. j 

I 

j 

Albert Small and S. Eugene Godden, Plaintiffs, 

vs. 

I 

Paul Pearson, Defendant. j 

i 

i 

Bill of Exceptions. j 

j 

Be it remembered that on November 19, 1934,! the above 

\ 

entitled cause came on for trial before Judge |James A. 
Cobb, without a jury, whereupon the following transpired 
in substance: j 

I 

Albert Small was called as a witness on his own behalf 
and testified in substance, that he is a real estate broker as- 
sociated with his coplaintiff, S. Eugene Godden. Over ob¬ 
jection of the defendant, witness testified that he knew the 
defendant Paul Pearson; that he and his coplaintiff, S. Eu¬ 
gene Godden, met the defendant in September, |l933, and 
were employed by him to find a purchaser for thje defend¬ 
ant’s drug business located on premises No. 244$ Wiscon¬ 
sin Avenue, Northwest; that witness and coplaintjff under¬ 
took such employment and did find a purchaser foj* the said 
drug business, and that this transaction was entirely satis¬ 
factory to the defendant. The grounds of objection to this 
testimony about the sale of said drug business, wejre that it 
was irrelevant, immaterial and did not tend to pjrove any 
of the issues in the case. The Court held that such] evidence 
was admissible to show how the parties, plaintiff and de¬ 
fendant, came together. Exception noted, and allowed by 
the Court. Witness then testified that after this jsale had 
been effected, in September, 1933, he, in the presence of his 
co-plaintiff, inquired of the defendant if he woulcj sell the 
real estate at 2448 Wisconsin Avenue, Northwest, 'in which 

I 

the drug business was located, as aforesaid ;| that de- 

18 fendant told witness he would sell the said rehl estate, 
and employed witness and his co-plaintiff to find a 

purchaser for same; that defendant told witness that one 
William J. Flather had full charge of the property Sin ques¬ 
tion, and directed witness to contact the said Flatter, stat- 


i 
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ing that whatever price and terms were agreeable to said 
Flather would be agreeable and acceptable to defendant; 
that lie went to the said Flather; that he communicated to 
the said Flather the fact that defendant had authorized him 
and his co-plaintiff to find a purchaser for the property in 
question; and that the defendant had directed them to con¬ 
sult with him (Flather) saying that he had full charge of 
the entire situation and that any price and terms for the 
property in question, as fixed by him, the said Flather, 
would be acceptable and agreeable to the defendant. The 
witness thereupon offered to testify to acts and declarations 
of said Flather made out of the presence and hearing of 
defendant concerning price and terms of sale of said real 
estate, to which defendant objected to the admission in evi¬ 
dence of anv of such statements or acts bv Flather to the 
• • 

said Small, onl the ground that no agencv of the said Flather 
to represent or act for defendant has been established; that 
it was hearsay; and that in order to be admissible there 
must be a disputed or uncertain matter between the parties 
plaintiff and defendant concerning which the declaration is 
made. The Court held that all the facts and circumstances 


showing the relation of the parties and their treatment of 
each other, and throwing light upon the character of such 
relationship are admissible in evidence. The Court over¬ 
ruled defendant *s said objections and allowed an exception. 
The Court at the request of defendant's counsel held that 
it would be understood that defendant's objection as to no 
agency shown between the defendant and the plain- 
10 tiffs wpuld be understood to apply to all conversa¬ 
tions between the plaintiffs, or either of them, and 
the said Flather, and to all acts performed by them, but 
that for the reasons stated, the Court would admit all such 
conversations!, or testimony as to acts done. Whereupon, 
the witness stated that Flather said to him, out of the pres¬ 
ence of defendant, in the fall of 1933, that if witness and 
his co-plaintiff could procure a purchaser who would give 
$15,000 net for said real estate, part of lot 437, square 1300, 
improved by premises 2448 Wisconsin Avenue, Northwest, 
Flather would recommend its acceptance and approve the 
sales contract. Witness testified that he and his co-plain¬ 
tiff undertook to procure a purchaser for said real estate; 
that their efforts continued from September, 1933, to July, 
1934, and that during said period the defendant never re- 
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voked the authorization given witness and his co-plaintiff 
to find a purchaser for said property. Witness further tes¬ 
tified, over objection of defendant on the grbund of no 
agency of Flather for defendant, and exceptioh reserved, 
that in the early part of July, 1934, witness advised the said 
Flather that he had a prospective purchaser, one Rosen¬ 
berg, for the said property, who was ready, ab|e and will¬ 
ing to pay the sum of $15,750 for the same; that in order 
to be sure he was still an agent of the defendant, he also 
telephoned defendant at this time stating to defendant that 
he had a prospective purchaser ready, able ancj willing to 
pay $15,750 for said property; that defendant stated to wit¬ 
ness that Flather is still in charge of the property and that 
any price and terms as fixed by him (Flather} would be 
acceptable and agreeable to defendant. Upon objection on 
the ground of no agency of Flather for defendant and ex¬ 
ception reserved, witness testified that he consulted Flather 
as to price and terms, and as to the amoijnt of com- 
20 mission to be paid plaintiffs; that Flathek- stated to 
witness that he (Flather) would recommend and ap¬ 
prove a price of $15,750, $5,750 payable in cash and the 
balance of $10,000 to be secured by first deed <j>f trust on 
said property, with commissions of $750 payable ^o co-plain¬ 
tiffs, said property to be sold subject to a leasje in favor 
of one Samuel Eisenberg for five years; that thcf price and 
terms were fixed by said Flather. Witness thbn testified 
that he drew up the sales contract with the assistance of 
his co-plaintiff; that he advised defendant that lieihad found 
a purchaser ready, willing and able to pay $15,7|50 for the 
property in question; that he had taken up the niatter with 
the said Flather who had approved the price and terms, and 
that he desired certain information regarding a l^ase exist¬ 
ing on said property in favor of Samuel Eisenjberg; that 
defendant advised witness to consult with said flather as 
to the lease, and that said Flather would give him; the neces¬ 
sary information in regard to the same so that witness 
could draw up the sales contract; that he did s^e Flather 
about the lease and secured the information from him; that 
the contract of sale was thereupon drawn and Isigned by 
Rueben Rosenberg. Over objection on the ground of no 
agency for defendant and exception reserved, witness was 
permitted to testify that he them submitted the said con¬ 
tract to Flather for his approval; that in drafting said 
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contract witness had stated that the proposed first trust 
should bear interest at the rate of 5M>%. Over objection 
on ground of no agency of Flather for defendant and excep¬ 
tion allowed, witness said Flather insisted upon 6% inter¬ 
est instead of 5 1 / 4%. Witness then testified that said Rue- 
ben Rosenberg changed the interest rate from 5*4% to 6%, 
in his own handwriting, and initialed the change. Over 
objection that Flather was not the agent of defendant and 
exception allowed, witness testified that he again 
21 submitted the said sales contract to said Flather, who 
approved it, and directed the witness to present it to 
defendant for his signature, stating that he (Flather) would 
telephone the defendant to apprise him of the fact that he 
had approved the said contract. Witness then testified that 
he had submitted the proposed contract as so changed, and 
made a part of the declaration, to the defendant; that de¬ 
fendant stated lie was unable to consider it at the time be¬ 
cause he was busy with the drug code, and wished to take 
the contract home for consideration that night; that witness 
and his co-plaintiff returned to the office of defendant oil the 
following day,! at which time defendant informed them that 
he was not interested in the contract, and refused to sign it. 
Witness then said to defendant, if there is anything wrong 
with the price or terms, the purchaser will pay all cash; that 
defendant still refused and declined to sign the contract: that 
witness then stated to defendant that they had lived up 
to their part of the contract since they had found a pur¬ 
chaser ready, willing and able to buy the property in ques¬ 
tion at a price and upon the terms fixed by the defendant 
through the said Flather, and that he and his co-plaintiff 
were therefore entitled to their commission. Witness said 
the said contract was not shown to defendant until it was 
submitted to him for his signature; that he knew of the ex¬ 
istence of a blanket trust on the property in this suit and 
other property. The said sales contract, copy of which 
was attached to the declaration, was offered in evidence and 
objected to by the defendant on the ground that it was 
not signed by defendant and is hearsay. It was admitted 
in evidence with exception allowed, for the purpose of show¬ 
ing that plaintiffs had found a purchaser. Witness further 
testified that the purchaser was still ready, able and willing 
to buy the property either on terms of contract or for all 
cash. 
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S. Eugene Godden was called as a witness in his 
own behalf, and testified in substance that he is en¬ 
gaged in the real estate business with his co-plaintiff, Albert 
Small; over objection of defendant on the ground that it 
was irrelevant, immaterial and did not tend to .prove any 
of the issues in the case, the witness was permitted to testify 
that lie and his co-plaintiff knew the defendant, having met 
him in a business way in the fall of 1933; that jie and his 
co-plaintiff sold the drug business of defendant j located at 
2448 Wisconsin Avenue, Northwest, in September, 1933. 
The Court held such evidence was properly adibissible as 
showing how the parties came together. Exception noted 
and allowed bv the Court. Witness then testified that after 
this sale had been effected in September, 1933, he and his 
co-plaintiff Small, contacted the defendant, and that his co¬ 
plaintiff, in his presence, inquired of defendant if he would 
sell the real estate at 2448 Wisconsin Avenue, Northwest, in 
which the drug business was located as aforesait}; that de¬ 
fendant told his co-plaintiff that he would sell! the said 
real estate and employed witness and his co-pjaintiff to 
find a purchaser for same; that defendant stated to them 
that one William J. Flather had full charge of the said 
property, and directed them to contact said Flathbr stating 
that whatever price and terms were' agreeable to said 
Flather would be agreeable and acceptable to defendant; 
that he and his co-plaintiff did contact said Father and 
that his co-plaintiff communicated to said Flatheb the fact 
that defendant lias authorized them to find a purchaser 
for the property in question; that the defendant had di¬ 
rected them to consult with him (Flather) stating that he 
had full charge of the entire situation and that tny price 
and terms as fixed by him, the said Flather, wor ld be ac¬ 
ceptable and agreeable to the defendant. Witness testi¬ 
fied that he and his co-plaintiff undertook to find a 
23 purchaser for said real estate; that their efforts con¬ 
tinued from September, 1933, to July, 1934,! and that 
during said period the defendant never revoked the au¬ 
thorization given witness and his co-plaintiff to fiijid a pur¬ 
chaser for the property in question. Witness testified that 
he know about a blanket trust on the property in j question 
and other property and that the holder of said tijust lives 
in the State of Washington. Over objection of defendant 
on the ground that Flather was not the agent o^‘ the de- 
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fendant, and exception allowed, the witness testified that 
Flather fixed the price and terms of a proposed sales con¬ 
tract, and would recommend a price of £15,000 net to the 
defendant. Witness then testified that he helped to draw 
the said contract, and over objection of defendant on ground 
of no agency of Flather for defendant and exception al¬ 
lowed, further stated that he got all of his information from 
Flather as to price and terms; that Flather stated to him 
that the trustee, Major Caldwell, lived out West, and would 
have to approve the said contract; that Flather further 
stated that he thought Major Caldwell would approve, as 
he usually accepted his recommendations. Witness fur¬ 
ther testified that they did not keep written records in their 
office, but that Rueben Rosenberg was not a client of this 
office prior to this transaction. Witness further testified 
that after the said contract has been approved by the said 
Flather, they were directed to present it to defendant for 
his signature, the said Flather stating that he would call 
defendant on the telephone and advise him of the fact that 
he had approved the contract and was sending it to the de¬ 
fendant for execution: That he and his co-plaintiff did pre¬ 
sent the contract to defendant for execution, that defendant 
stated he was too busy to look it over, but would take it 
home that night; that he and his co-plaintiff con- 
24 tacted defendant the next dav; that defendant de- 


dined and refused to sign the contract, merely saying 
that lie was not interested in it; that his co-plaintiff stated 
to defendant that if the price and terms of the contract were 
not acceptable that the purchaser would pay all cash; that 
the defendant still refused to sign the contract and that 
his co-plaintiff stated to defendant that since they had fully 
performed their part of the contract they were entitled to 
their commission of $750; that defendant still refused and 
declined to sign the contract and ordered witness and his 
co-plaintiff ou*t of his office. 


Plaintiffs then called William J. Flather as a witness on 
their behalf. He testified in substance, that he knew the 
defendant Paul Pearson, having known him in a business 
way for a period of seven or eight years. Over the objec¬ 
tion of defendant on the ground that witness was not the 
agent of defendant, and exception allowed, that plaintiffs 
came to him in September, 1933, at which time they com- 
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I 

municated to him the fact that defendant had signified his 
willingness to dispose of the property at 2448 Wisconsin 
Avenue, Northwest, and had advised him that he^ the said 
Flather, had full charge of the situation, and that! any con¬ 
ditions as to price and terms that he the said Flaljlier fixed 
would be entirely agreeable and satisfactory to thg defend¬ 
ant ; that he remembered the $15,000 figure, and that he 
advised the plaintiff Small, that he would approve ^his price 
for the property in question; that witness represented one 
Major Caldwell, who was the trustee holding a blanket 
mortgage or trust on this property and two otheif proper¬ 
ties; that the said Caldwell lived in Seattle, Washington; 
that the witness explained to plaintiffs that he would recom¬ 
mend a certain course of action to said Caldwell copcerning 
the proposed sale of 2448 Wisconsin Avenue, Xojrthwest; 
that he would recommend $15,000 net; that said Caldwell 
would have to approve his recommendation but that 
25 he felt that any recommendation he made to Cald¬ 
well would be perfectly acceptable, and tha; he was 
of the opinion that whatever recommendation as to course 
of action that he recommended to the said Caldwell would 
undoubtedly be approved by him and by the Court; that the 

blanket trust on said real estate matured in 1935; itliat the 

• • • 7 ! 
trust notes on said 244S Wisconsin Avenue, Northwest, and 

other properties of the defendant, were purchased by said 
Caldwell, who was a trustee appointed by the Supreme 
Court of the District of Columbia, and that said promissory 
notes were purchased by said trustee with the authority 
and approval of said court; that the blanket trust on the 
three properties including 2448 Wisconsin Avenue! North¬ 
west, amounted to $27,500. Witness further testified that 
in the summer of 1933, the defendant contacted jwitness 
and said that he could not make payments on the no^es held 
by the said Caldwell, that certain curtails were due in the 
month of November, 1933, and that he, the said ^lather, 
entered into a written agreement with the defendant Pear¬ 
son whereby and under the terms of which all r<jnts de¬ 
rived from the Pearson properties were to be turned over 
to him, the said Flather, and applied to the payment of the 
curtails of the notes held by the said Caldwell; thatjhe told 
the plaintiffs over objection of defendant on the grpund of 
no agency for deft, that he would approve a sales cjontract 
of the property in question which -would result in $15,000 

I 
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net to defendant; that the terms and conditions as to sale 
and price, which were afterwards put into the said sales 
contract, were discussed with him by the co-plaintiffs, and 
that he approved the sales contract which was offered in 
evidence in this case; that the plaintiff Small, preparatory 
to drawing up the contract, contacted him with respect to 
a lease on the property and he gave him, the said Small, 
the necessary information relative to said lease; that when 
the sales contract was first submitted to him it pro- 
26 vided for a cash deposit of $250 to be applied as 
part payment of the property in question, the total 
purchase price to be $15,750, the said purchaser agreeing 
to pay the sum of $5,750 in cash and to give a first deed of 
trust secured on the premises in the amount of $10,000, 
due on or before three vears after date and bearing inter- 
est at the rate of 5*4%; that he advised the plaintiffs that 
he would not accept and approve interest on the deed of 
trust at 5*4%, but would insist on interest at 6%; that 
plaintiffs carried the sales contract back to the prospective 
purchaser who changed the interest rate from 5*4% to 6%, 
initialed the same; that thereafter the contract was brought 
back to him and was approved by him, he stated at the time 
that he would call the defendant Pearson with respect to 
the contract; that he advised the plaintiffs to present the 
contract after having been so approved by him to the de¬ 
fendant Pearson for his signature; that he felt that he had 
the power of veto of any sale of the property and that if 
he did not recommend the same, Major Caldwell would not 
approve it; that after the contract had been approved by 
him and the clo-plaintiffs had departed with the same for 
presentation to the defendant Pearson for his signature, 
he, the said Flather, called the defendant Pearson on the 
telephone and discussed it with him; that defendant in¬ 
quired of witness if he (Pearson) had to sell the said prop¬ 
erty, and that he, the said Flather, advised defendant that 
he did not ha vie to sell the property but that he thought that 
$15,000 net to Pearson was a fair and good price for the 
property, and that he had approved the contract. Witness 
further testified that he is still of the opinion that the sum 
of $15,000 net to the defendant for the property in question 
is a fair and good price for said property. 


The Court refused to permit this witness to testify 
27 on cross-examination whether he considers himself 
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as agent of the defendant, or intended to act as agent 
for the defendant, concerning the proposed sale off said real 
estate in any manner to which action of the Court defend¬ 
ant duly excepted and the court allowed an exception. Wit¬ 
ness then testified that said Caldwell bought and invested 
upon the recommendations of witness and his office. 

This concluded the evidence of plaintiffs’ cas^ in chief. 
A motion for a directed verdict was overruled. 

l 

| 

The defendant, Paul Pearson, testified in his o^n behalf, 
in substance, that after the co-plaintiffs had foujnd a pur¬ 
chaser for his drug business at 2448 Wisconsiii Avenue, 
Northwest, in Sept., 1933 the plaintiffs inquired if he 
wanted to sell the real estate in question; that he stated to 
the plaintiff Small, that he was desirous of selling the real 
estate in question; that he directed the co-plaintiffs to con¬ 
sult with William J. Flather about the matter; that he 
never employed plaintiffs to sell said real estate, pr to rep¬ 
resent him; that he did not appoint W. J. Flather as his 
agent or authorize said Flather to represent him ih the sale 
of said real estate; that because of the fact that said 
Flather ? s client held the blanket trust of $27,500 on the 
property in question and other property, which expired in 
1935, and because the rentals from said properties were 
being collected by said Flather and applied by him to the 
interest and charges due to said Caldwell on the potes held 
by him, any price witness fixed as to the sale price of said 
real estate would have to be discussed with, and Approved 
bv the holder of said blanket trust; that witness advised 
plaintiffs to discuss the matter with said Flather; that he 
never told plaintiffs, or either of them, that he would accept 
any price fixed by said Flather on said real estate]; that he 
felt he could not sell the property in question without the 
consent of the holder of said blanket trust and the Approval 
of the Supreme Court of the District of Columbia. Witness 
further testified that said Flather was not authorized to act 

i 

for him in fixing the price and terms of shid prop- 
28 erty; he admitted receiving a telephone call [from the 
plaintiff Small in July, 1934, at which time 1 plaintiff 
Small stated to witness that he had found a purchaser 
ready, willing and able to buy the property in question for 
the price of $15,750; that he stated to plaintiff Small to 
consult with said Flather as he still had charge of the entire 
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situation; witness further testified that plaintiff Small had, 
at about this time, called him with respect to a lease on the 
property, plaintiff Small stating to witness that he needed 
this information in order to properly draw the sales con¬ 
tract, and that witness directed him to consult with said 
Flather, stating that said Flather would give him the neces¬ 
sary information; that he refused to sign the contract sub¬ 
mitted to him by plaintiffs; that he did not see the contract 
until it was submitted to him by plaintiff Small; that from 
the time that he stated to the plaintiffs that he was desirous 
of selling the property in question, down to the time that the 
sales contract was signed by the prospective purchaser on 
July 27, 1934, he never retracted his offer to the co-plain¬ 
tiffs to sell the said property. 

Defendant then rested his case and moved the Court to 
direct a finding in favor of defendant on the grounds: 

1. That the evidence adduced does not show a contract of 
employment between plaintiffs and defendant. 

2. That no terms or price were fixed by the defendant, 
Pearson, at which he was willing to sell his said real estate. 

3. That there is no proof that proposed purchaser was 
readv, able and willing to buv. 

4. That the evidence does not show the agencv of Flather 
for defendant. This motion was overruled and exception 

allowed bv the Court. 

•» 

29 Thereupon in argument of the case upon the 
merits, counsel for defendant presented and urged 
upon the trial court the following contentions: 

1. Asking owner if he will sell, and receiving an affirma¬ 
tive answer, dqes not create a contract of employment, nor 
is it evidence thereof. 

2. Defendant is not obliged to name his price, and may 
require price to be brought to him by proposed buyer. 

3. There is no legally sufficient and satisfactory evidence 
of agencv of W. J. Flather for defendant. 

4. That there is no evidence of employment of plaintiffs 

bv defendant. 

* 

5. That there is no evidence to show that defendant ever 
fixed the price or terms at which he would sell his real 
estate, either by himself or an agent. 
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6. That the burden of proof was not sustained bv plain¬ 
tiffs. | 

7. That the contract submitted by plaintiffs to defendant 
for sale of property 2448 Wisconsin Avenue wqs contrary 
to Section 522 of the Code of Laws for the Distinct of Co¬ 
lumbia, approved March 3,1901, as amended. 

8. That the contract submitted to defendant for signa¬ 
ture by plaintiffs if executed would have effected a result 
contrarv to Public Policv. 

v * 

9. That the contract of employment of plaintiffs by de¬ 
fendant must be established by clear and convincing evi¬ 
dence, and there is no such evidence in this case. 

10. There is no evidence in the case to show the pur¬ 
chaser was readv, willing and able to buv. 

11. There is no showing that the holder of the! legal title 
agreed to sale, or joined in the proposed conveyance, equit¬ 
able title in defendant onlv. 

* | 

12. That it is necessary for the Supreme Court of 
30 the District of Columbia to approve the ljemoval of 
the blanket trust and pre-maturity of ndtes. 

13. The acceptance of the proposed contract |would in¬ 
volve defendant in litigation. j 

14. The plaintiffs are mere volunteers under the evidence 
in this case. 

15. That there is no legallv sufficient evidence in the case 
upon which a finding for plaintiffs could be lawfujlly found. 

Thereupon the Court found for the plaintiffs i(n the full 
sum of $750.00 as claimed in the declaration, to which action 
exception was allowed on all of said grounds. 

Defendant made a motion for a new trial, which was 
overruled by the court, and judgment ordered entered for 
the plaintiffs. Defendant duly excepted to the |action of 
the Court in overruling said motion upon the j grounds 
stated therein, which exception was allowed. Defendant 
duly objected and excepted to the action of thej court in 
entering judgment for plaintiffs upon the grounds stated 
in the motion for a new trial which exception was allowed. 

The foregoing is the substance of all of the testimony 
upon the exceptions herein reserved on behalf of defendant. 

And thereupon, and as all of said exceptions \jere duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, before the finding and entry; of judg- 
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ment by the court, and because the matters and things here¬ 
inbefore recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby or¬ 
dered, so that the defendant may have his case reviewed 
upon writ of error, the defendant, by his attorney, moves 
the court to sign and seal this, his bill of exceptions, to 

have the same force and effect as if each and everv one of 

* 

said exceptions had been separately signed and sealed 

31 which motion is granted by the court; and thereupon 
the defendant tendered this, his bill of exceptions, 

and requests the court to sign and seal the same, which 
is accordinglv done now for then, this 13th day of May, 
1935. 

[seal.] JAMES A. COBB, 

Justice. 

32 [Stamp:] Filed Jan. 24, 1935. Municipal Court 

District of Columbia. 

United States of America, 

The President of the United States, to the Honorable James 
A. Cobb, Judge of the Municipal Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Munic¬ 
ipal Court, before you, between Albert Small and S. Eu¬ 
gene Godden, Plaintiffs, and Paul Pearson, Defendant, 
No. A-10863, a manifest error hath happened, to the great 
damage of the said defendant, as by his complaint appears. 
We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judg¬ 
ment be therein given, that then, under your seal, dis¬ 
tinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the United 
States Court of Appeals for the District of Columbia, to¬ 
gether with this writ, so that you have the same in the 
said Court of Appeals, at Washington, within 20 days from 
the settling of the bill of exceptions, or within such addi¬ 
tional time after the expiration of the 20 days as the court 
below or a judge thereof for sufficient cause shall allow; 
that the record and proceedings aforesaid being inspected, 
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the said Court of Appeals may cause further to! be done 
therein to correct that error, what of right and 4ccording 
to the laws and customs of the United States should be 
done. 

I 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 23rd day of January, in 
the year of our Lord one thousand nine hundred and thirty 
five. 

[Seal United States Court of Appeals for the [Dis¬ 
trict of Columbia.] 


HENRY W. HODGES, | 

Clerk of the United States Court of Appeals 

for the District of Columbia. 

Allowed by 

JO SI AH A. VAN ORSDEL, 

Associate Justice of the Court of Ap¬ 
peals of the District of Columbia. 


33 Municipal Court of the District of Columbial 

United States of America, J 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pagfes, num¬ 
bered from 1 to 32, both inclusive, to be a true anc( correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. A-10863, wherein Albert Sifiall and 
S. Eugene Godden, Plaintiffs, and Paul Pearson, i defend¬ 
ant, as the same that remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my nhme and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of June, 1935. 


[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

§lerk. 



28 


PAUL PEARSON VS. 


Endorsed on cover: In error to the Municipal Court, Dis¬ 
trict of Columbia. Xo. 6499. Paul Pearson, Plaintiff in 
Error, vs. Albert Small and S. Eugene Godden. United 
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IN THE 


(HnitciJ States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA. 

■ 

i 

— 

April Term, 1.935 j 

No. 6499. 

i 

— 

Pali. Pearson, Plaintiff in Error , 

vs. 

* . j 

Albert Small and S. Eugene Godden. 

i 

■ 

IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT 

OF COLUMBIA. 

i 

— 

BRIEF FOR PLAINTIFF IN ERROR. 

— 

i 

STATEMENT OF THE CASE. 

| 

Suit was brought in the Municipal Court by Alpert 
Small and S. Eugene Godden to recover from plaintiff 
in error, Paul Pearson, commissions claimed to be (lue 

i 

them as real estate brokers. They allege in tl|eir 
declaration (R. 1-3) that Paul Pearson employed them 
to procure a purchaser for property owned by Pearson, 
namely, part of Lot 437, Square 1300, with improve¬ 
ments known as 3448 Wisconsin Avenue, X. W. in jthe 
District of Columbia ; that Pearson directed theih to 
consult with one W. J. Flather, who represented cer¬ 
tain interests in the property, stating that any arrange¬ 
ment or agreement as to price and terms they might 
make with the said Flather would be satisfactory <|nd 
acceptable to defendant, Pearson; that they did consult 
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said Flather and secured a sales contract executed bv 
one Reuben Rosenberg, as a proposed purchaser in the 
amount of $15,750.00, and the price and terms of said 
sales contract were entirely satisfactory. The proposed 
sales contract submitted to Pearson and rejected by 
him is made part of the declaration (R. 3). Pearson 
filed pleas to the declaration (R. 7-8) in which he de¬ 
nied employing Small and Godden to procure a pur¬ 
chaser for said property; denied that he stated to 
plaintiffs that any arrangement or agreement as to 
price and terms they (plaintiffs) might make with one 
W. J. Flather, as agent, would be satisfactory and ac¬ 
ceptable to the defendant, Pearson; denied that said 


Flather was 


authorized to fix terms of sale of said 


property for Pearson or to otherwise act as agent for 
defendant and alleged that said Flather was acting 
solelv for and on behalf of one Hindi M. Caldwell, 
trustee appointed by the Supreme Court of the District 
of Columbia, who is the holder of certain promissory 
notes on the property mentioned in the declaration, 
which promissory notes had not yet matured; denied 
that he fixed terms at which he would sell said property 
either by himself or by the alleged agent, Flather. 
Plaintiff in error, Pearson, also alleges in his pleas that 
plaintiffs were advised and knew of the state and con¬ 
dition of the title of the said property before sub¬ 
mitting; the said sales contract to Pearson; that they 
knew said property was encumbered by a lease and also 
by a blanket trust securing certain promissory notes 
not vet matured, and that the notes were held bv one 
Caldwell as trustee appointed by the Supreme Court 
of the District of Columbia and that said plaintiffs 
knew that said Flather represented the interest of said 
Caldwell in discussing and fixing the price at which he 
would recommend a sale; that said plaintiffs knew said 
Flather was not acting for the defendant as agent; that 
said Small and Godden were advised that said Caldwell 
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would be obliged to submit any offer for the salb of 
said property to the Supreme Court of the District of 
Columbia for approval in order to protect the invest¬ 
ment made under the authority of said Court. Llpon 
issue joined the case was tried by the court withojit a 
jury (R. 15). | 


THE EVIDENCE. 

I 

Albert Small, testifying in his own behalf (R. |15), 
was permitted to state over objections of defendant and 
exception reserved that he found a purchaser for de¬ 
fendant’s drug business; that Pearson employed yit- 
ness and his co-plaintiff to find a purchaser for said 
property known as 2448 Wisconsin Avenue, Northwbst. 
The witness offered to testify to acts and declaration 
of said Flather made out of the presence and heading 
of defendant concerning price and terms of sale of sjaid 
real estate, to which defendant objected to the adnjiis- 
sion in evidence of any of such statements or actsj bv 
Flather to said Small on the ground that no agencvj of 
said Flather to represent or to act for defendant l^ad 
been established; that it was hearsay; and that in order 
to be admissible there must be a disputed or uncertain 
matter between the parties plaintiff and defendant con¬ 
cerning which the declaration is made. The Cofirt 
overruled defendant’s objections and allowed excep¬ 
tion (R. 16). The Court ruled that it would be under¬ 
stood that defendant’s said objections as to no ageffcy 
shown between the defendant and the plaintiffs would 
apply to all conversations between the plaintiffs, j or 
either of them, and the said Flather, and to all acts pier- 
formed by them. Witness then stated that Flather s$id 
to him out of the presence of the defendant that if fit¬ 
ness and his co-plaintiff could procure a purchaser wjho 
would give $15,000 net for said real estate, part of Tot 
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437, Square 1300, Flather would recommend its accept¬ 
ance and approve the sales contract. Witness then tes¬ 
tified that they (Small and Godden) undertook to pro¬ 
cure a purchaser and actually found a prospective pur¬ 
chaser, one Rosenberg, for the said property, who was 
ready, able and willing to pay the sum of $15,750 for 
said property. Witness further testified (R. 17) that 
defendant directed him to see said Flather and that any 
price and terms as fixed by Flather would be acceptable 
and agreeable to defendant, Pearson; that the price and 
terms contained in the proposed sales contract were 
fixed by said Flather; and that witness drew up the 
sales contract with the assistance of his co-plaintiff. 
Over objection and exception (R. 17) witness testified 
that he, submitted the said sales contract to Flather 
for his approval. After changes were made in the in¬ 
terest rate, witness testified he again submitted the said 
sales contract to said Flather who approved it and di¬ 
rected the witness to present it to defendant for his 
signature, stating that he (Flather) would telephone 
the defendant to apprise him of the fact that he had 
approved the said contract. Defendant refused to sign 
the proposed sales contract. Said contract was not 
shown to defendant until it was submitted to him for 
signature (R. 18). Witness knew of the existence of 
the blanket trust on the property in this suit and other 
property. The proposed sales contract was offered in 
evidence and objected to on the ground that it was not 
signed bv the defendant and is hearsav. It was ad- 
mitted in evidence with exception allowed, for the pur¬ 
pose of showing that plaintiffs had found a purchaser 
(R. 18). 

S. Eugene Godden testified in his own behalf (R. 19), 
that he helped to draw the said contract and over ob¬ 
jection and exception testified that he got all of his 



information from Flather as to price and terms ;j that 
Flather stated to him that the trustee, Major Caldwell, 
lived out West, and would have to approve the said! con¬ 
tract; that Flather further stated that he thought 
Major Caldwell would approve, as he usually accepted 
his recommendations. In other respects the testimony 
of this witness is merely corroborative of his co-plain¬ 
tiff, Small. 

Plaintiffs called William J. Flather as a witness (R. 
20), who testified that he knew Pearson. Over objection 
and exception on the ground that witness was notj the 
agent of the defendant, he was permitted to testify that 
plaintiff came to him in September, 1933, and stated 
that defendant had signified his willingness to dispose 
of property at 2448 Wisconsin Avenue, Northwest, land 
had advised him that he, the said Flather, had (full 
charge of the situation and that any conditions as to 
price and terms that he, said Flather, fixed would be 
entirely agreeable and satisfactory to defendant; that 
he remembered the $15,000 figure and advised Srhall 
that he would approve this price for the property in 
question. Said Flather further testified that he repre¬ 
sented one Major Caldwell, who was the trustee hold¬ 
ing a mortgage or trust on this property and two otper 
properties; that the said Caldwell lived in Seattle, 
Washington; that the witness explained to plaintiffs 
that he would recommend $15,000 net; that said Cald¬ 
well would have to approve his recommendation but 
that he felt that any recommendation he made to Cald¬ 
well would undoubtedly be approved by him (Caldwell) 
and by the Court; that the blanket trust on said r^al 
estate matured in 1935; that the trust notes on s^iid 
2448 Wisconsin Avenue and other properties of the de¬ 
fendant were purchased by said Caldwell, who was the 
trustee appointed by the Supreme Court of the District 
of Columbia, and that said promissory notes were phr- 
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chased by said trustee with the authority and approval 
of said Court; that the blanket trust on the three prop¬ 
erties including 2448 Wisconsin Avenue, Northwest, 
amounted to $27,500. Witness further testified that 
Pearson contacted witness, Flather, in the summer of 
1933 and said that he could not make payments on the 
notes held by the said Caldwell, that certain curtails 
were due in the month of November, 1933, and that he, 
the said Flather, entered into a written agreement with 

the defendant Pearson wherebv and under the terms of 

* 

which all rents derived from the Pearson properties 
were to be turned over to him, the said Flather, and 
applied to the payment of the curtails of the notes held 
by the said Caldwell; that he told the plaintiffs over 
objections of defendant on the ground of no agency that 
he would approve a sales contract of the property in 
question which would result in $15,000 net to the de¬ 
fendant; that he approved the sales contract which 
was offered in evidence; that he gave Small the neces¬ 
sary information relative to the lease; that when the 
sales contract was first submitted to him it provided 
for a cash deposit of $250 to be applied as part payment 
of the property in question, thejtotal purchase price to 
be $15,750, the said purchaser agreeing to pay the sum 
of $5,750 in cash and to give a first deed of trust se¬ 
cured on the premises in the amount of $10,000 due on 
(sr before three years after date and bearing interest 
at the rate of five and one-half per cent. He advised 
plaintiffs that he would not accept five and one-half per 
cent and insisted on six per cent; that the prospective 
purchaser changed the interest rate from five and one- 
half per cent to six per cent whereupon witness ap¬ 
proved it. Witness further testified that he felt that 


he had the power of veto of any sale of the property 
and that if he did not recommend the same, Major 
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Caldwell would not approve it; that after the contract 

had been approved by him he called the defendant, 

Pearson, on the telephone; that Pearson inquired jof 

witness if he (Pearson) had to sell the said property, 

and that he, the said Flather, advised defendant that 

lie (Pearson) did not have to sell the property but that 

he thought that $15,000 net to Pearson was a fair and 

good price for the property, and that he had approved 

the contract. The court refused to permit the witness 

to testifv on cross-examination whether he considered 
* 

himself as agent of the defendant, or intended to act 
as agent for defendant, concerning the proposed s;jle 
of said real estate in any manner to which an exception 
was taken and allowed. Witness further testified that 
said Caldwell bought and invested upon the recom¬ 
mendations of witness and his office. This concluded 
the evidence for plaintiffs and a motion by defendant 
for directed finding was overruled. 

Defendant testified (R. 23), on his own behalf, tlfiit 
after the co-plaintiffs had found a purchaser for l^is 

i 

drug business in September 1933, the plaintiffs inquired 
if he wanted to sell the real estate in question and lie 
replied that he was desirous of selling the real estate; 
that he directed the co-plaintiffs to consult with Wil¬ 
liam J. Flather about the matter; that he never efii- 

i 

ployed plaintiffs to sell said real estate or to represent 
him in any way; that he did not appoint W. J. Flather 
to represent him in the sale of said real estate; tldit 
because of the fact that said Flather’s client held tljie 
blanket trust of $27,500 on the property in question aijd 
other property which expired in 1935, and because tlie 
rentals from said properties were being collected Ijy 
said Flather and applied by him to the interest afid 
charges due to said Caldwell on the notes held by hiiji, 
any price witness fixed as to the sale price of said rejjil 
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estate would have to be discussed with, and approved 
hv the holder of said blanket trust; that witness had 
advised plaintiffs to discuss the matter with said 
Flather; that he never told plaintiffs or either of them 
that he, would accept any price fixed by said Flather on 
said real estate; that he felt lie could not sell the prop¬ 
erty in question without the consent of the holder of 
said blanket trust and the approval of the Supreme 
Court of the District of Columbia; that Flather was 
not authorized to act for him in fixing the price and 
terms of said property; that Small did state to de¬ 
fendant in July 1934 that he had found a purchaser 
ready, willing and able to buy the property for $15,750; 
that he stated to plaintiff Small to consult with said 
Flather as he still had charge of the entire situation; 
that Small sought information concerning a lease and 
defendant directed him to consult Flather; that he re¬ 
fused to sign the contract submitted to him (R. 3); that 
In* did not see the contract until it was submitted to him 
bv Small. Defendant rested his case and moved for a 
directed finding in favor of defendant on the grounds: 


1. That the evidence adduced does not show a con¬ 
tract of employment between plaintiffs and defendant. 

2. That no terms or price were fixed by the defen¬ 
dant, Pearson, at which he was willing to sell his said 
real estate. 

3. That there is no proof that proposed purchaser 
was ready, able and willing to buy. 

4. That the evidence does not show the agency of 
Flather for defendant. This motion was overruled and 
exception allowed (R. 24). 


Thereupon in argument of the case upon the merits, 
counsel for defendant presented and urged upon the 
trial court certain contentions as follows: (R. 24, 25.) 





1. Asking owner if he will sell, and receiving an iif- 
firmative answer, does not create a contract of employ¬ 
ment, nor is it evidence thereof. 

2. Defendant is not obliged to name his price, akid 

i 

may require price to be brought to him by proposjed 

buver. 

* 

3. There is no legallv sufficient and satisfactory evi- 

deuce of agency of W. J. Flather for defendant. 

' . .1 

4. That there is no evidence of employment of plain¬ 
tiffs bv defendant. 

* 

5. That there is no evidence to show that defendant 

ever fixed the price or terms at which he would sell his 
real estate, either by himself or an agent. j 

(>. That the burden of proof was not sustained by 
plaintiffs. ! 

7. That the contract submitted by plaintiffs to de¬ 

fendant for sale of property 2448 Wisconsin Avenue 
was contrary to Section 522 of the Code of Laws for 
the District of Columbia, approved March 3, 1901, hs 
amended. j 

8. That the contract submitted to defendant for sig¬ 
nature by plaintiffs if executed would have effected la 

result contrary to Public Policy. I 

9. That the contract of employment of plaintiffs by 
defendant must be established by clear and convincing 
evidence, and there is no such evidence in this case. | 

10. There is no evidence in the case to show th|e 
purchaser was ready, willing and able to buy. 

11. There is no showing that the holder of the legal 
title agreed to sale, or joined in the proposed convey¬ 
ance, equitable title in defendant only. 

12. That it is necessary for the Supreme Court of 
the District of Columbia to approve the removal of tint 
blanket trust and pre-maturity of notes. 

13. The acceptance of the proposed contract would 

involve defendant in litigation. I 


I 


10 


14. ;Tlie plaintiffs are mere volunteers under the evi¬ 
dence in this case. 

15. That there is no legallv sufficient evidence in the 

case upon which a finding for plantiffs could be law- 

full v found. 

* 


Thereupon the Court found for the plaintiffs in the 
full sum of $750.00 as claimed in the declaration (R. 9), 
to which action exception was taken and allowed on all 
of said grounds (R. 9 and 25). 

Motion for new trial upon the grounds stated (R. 9, 
10, 11) was overruled by the Court and judgment or¬ 
dered entered for the plaintiffs (R. 25). Exception to 
action of tin* Court in overruling said motion upon the 
grounds stated therein allowed (R. 25). Exception 
taken and allowed by the Court in entering judgment 
for plaintiffs upon the grounds stated in the motion 
for a new trial which exception was allowed (R. 25). 


ASSIGNMENT OF ERRORS. 


Defendant, Paul Pearson, assigns for review upon 
writ of error allowed in this cause, the following par¬ 
ticulars in which the Court erred: 

1. In admitting evidence of employment of plaintiffs 
by defendant in September, 1933, to sell drug business. 

2. In admitting in evidence the acts and declarations 


of WVJ. El a tiler. 

3. In finding and ruling that \Y. J. Flather was the 
agent of defendant as alleged in the declaration. 

4. In admitting in evidence the proposed contract of 
sale for any purpose. 

5. Ip finding and ruling that plaintiffs were em¬ 
ployed by defendant to find a purchaser for the real 
estate, 244S Wisconsin Avenue, X. W. 
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(). In not holding plaintiffs to be mere volunteers in 
their efforts to sell said real estate. 

7. In ruling that defendant had fixed the prqe and 
terms at which he would sell the real estate, 244$ Wis¬ 
consin Avenue, N. W., through W. J. Flather. j 

8. In overruling motion of defendant for a directed 

finding in favor of defendant at the close of all the 
evidence. j 

9. In ruling that the proposed purchaser was ifeady, 
willing and able to buv the real estate on terms! fixed 
bv defendant. 

10. Iii ruling that plaintiffs had sustained the burden 
of proof imposed upon them by law. 

11. In ruling that plaintiffs had established <j con¬ 
tract of employment with defendant to sell real Estate 
known as 2448 Wisconsin Avenue, X. W., by cleajr and 
convincng evidence, 

12. In refusing to find and hold that there whs no 

legallv sufficient evidence adduced unon which a! find- 
* 

ing for plaintiffs could be lawfully made. 

Id. In holding that the holder of the legal title io the 
real estate, 2448 Wisconsin Avenue, was not reqjuired 
to join in a conveyance of same. 

14-. In ruling and holding that the proposed eoiitract 
of sale set up in the declaration was not in confiictj with 
and contrary to Section 522 of the Code of Laws cj>f the 
District of Columbia, approved March 3, 190jl, as 
amended. 

15. In ruling and holding that the proposed contract 
of sale contained in the declaration was not contrary 
to Public Policv. 

16. In ruling and holding that it was not necessary 
for the Supreme Court of the District of Columbia to 
approve of the release and removal of the blanket trust 
existing on 24-48 Wisconsin Avenue, X". W., and the 
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prematurity of promissory notes secured on the said 
real estate. 

17. In holding* and ruling that W. J. Flather could, 
notwithstanding his trust relation, act as the agent for 
defendant in the sale of said real estate. 

IS. In,overruling the motion of defendant for a new 
trial. 

19. In entering judgment for plaintiffs. 

20. In other respects apparent of record. 


POINTS DISCUSSED ON THE BRIEF. 


I. The Trial Court erred in overruling the motion of 
defendant for a directed finding in his favor at the close 
of all the evidence (R. 24). 

Assignments of error Nos. 1, 2, 3, 4, 5, (>, 7, 8, 
0, 10, 11, 12, and 17 will be here treated and considered. 

II. The Trial Court erred: (a) in ruling and hold¬ 
ing that the proposed contract of sale set up in the 
declaration (R. 3) was not in conflict with Section 522 
of the Code of Laws of the District of Columbia, ap¬ 
proved March 3, 1901, as amended; and (b) in ruling 
that said proposed contract was not contrary to Public 
Policv. 


Under this point will be treated the related assign¬ 
ments of error Nos. 14 and 15. 

III. The Trial Court erred: (a) in holding and rul¬ 
ing that it was not necessary for the holder of the legal 
title to join in a conveyance of tin* real estate; and (b) 
in holding that it was not necessary for the Supreme 
Court of the District of Columbia to approve of the re¬ 
lease and removal of the blanket trust existing on real 
estate, 2448 Wisconsin Avenue, Northwest, and the pre¬ 
maturity of promissory notes secured on the said real 
estate. 


I 


1 Q 

1*5 

Under this point will bo considered assignments of 
error Nos. 13 and 16. 

IV. The Trial Court erred: (a) in overruling mo¬ 
tion of defendant for a new trial; and (b) in entering 
judgment for plaintiffs. 

Assignments of error Nos. 18 and 19 will be consid¬ 
ered under this point. 

ARGUMENT. 

I 

The Trial Court erred in overruling the motion ojf de¬ 
fendant for a directed finding in his favor at the dose 
of all the evidence. 

At the conclusion of the whole evidence the defen¬ 
dant, Paul Pearson, renewed his motion for a directed 
finding for defendant (R. 24). The motion was over¬ 
ruled by the Court and an exception allowed (R. i‘24). 
The first specific ground of this motion was that] the 
evidence adduced does not show a contract of employ¬ 
ment between plaintiffs and defendant. (R. 24.) iFor 
convenience assignments of error Nos. 1, 4, 5, (ji, 8, 
10, 11, and 12 will be considered on this ground of| the 
motion. 


Does the Record disclose a contract between plaintiff 
in error, Pearson, and defendants in error, 

Small and Godden? 

Nothing in writing was offered by Small and Godden 
to establish their contract. Evidence was offered 4 v er 
objection and exception of defendant (R. 15) that Si^all 
and Godden had previously sold Pearson’s drug busi¬ 
ness. A previous sale has no force in establishing a 
subsequent contract and it was error to receive this 
evidence. 


i 
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In Samuels v. Luckenbach, 205 Pa. 428, it is said: 


“The fact that a broker had previously made a 

sale of property and been paid a commission will 

not entitle him to a commission on a subsequent 

sale made by him on behalf of the same vendor 

without request or employment.” 

% 

Albert Small testified in his own behalf (K. 15) stat¬ 
ing that Pearson employed Small and Godden to find a 
purchaser. Godden testified that Pearson employed 
witness and his co-plaintiff to find a purchaser for said 
real estate (K. 19). Pearson denied that he employed 
the plaintiffs (K. 23). Flather testified on this point 
(K. 21) Ithat plaintiffs came to him (Flather) in Sep¬ 
tember 1933 at which time they advised him that he, 


the said Flather, had full charge of the situation, and 

that any conditions as to price and terms that he the 

said Flather fixed would be entirelv agreeable and 

satisfactorv to the defendant. Defendant further tes- 
* 

tified (R. 23) that the plaintiffs inquired if he wanted 
to sell the real estate at 2448 Wisconsin Aenue, North¬ 
west : that he stated to the plaintiff, Small, that he was 
desirous of selling the real estate in question; that he 
directed! the co-plaintiffs to consult with W. J. Flather 
about the matter; that he did not appoint W. J. Flather 
as his agent or authorize said Flather to represent him 
in the sale of said real estate; that because of the fact 
that said Flather’s client held the blanket trust of 


$27,500.00 on the property in question, which expired 
in 1935, and because the rentals from said properties 
were being collected by said Flather and applied by him 
to the interest and charges due to said Caldwell on the 
notes held by him (Caldwell), any price witness, Pear¬ 
son, fixed as to price of said real estate would have to 
be discussed with and approved by the holder of said 
blanket trust; that witness advised plaintiffs to discuss 



the matter with said Flather; that he never told plain¬ 
tiffs or either of them that he would accept any price 
fixed by said Flather on said real estate; that he felt 
lie could not sell the property in question without | the 
consent of the holder of the said blanket trust and jthe 
approval of the Supreme Court of the District of 'Co¬ 
lumbia. The Record therefore discloses that the Em¬ 
ployment of Small and Godden is supported by jthe 
testimony of plaintiffs, Small and Godden, only jmd 
contradicted bv the defendant. This clearlv is jnot 
sufficient to establish a contract of employment between 
plaintiff in error, Pearson, and defendants in crifor, 
Small and Godden. Before a broker may claim! a 
commission where there is no sale, he must first estab¬ 
lish a contract of employment upon definite terms qnd 
further show that he has performed his part of the 
contract. In this case it is submitted that there wasjno 
contract between Pearson and defendants in or for 
whereby Pearson agreed to sell his real estate upon 
definite terms and that defendants in error performed 
their part thereof by finding a purchaser ready, will¬ 
ing, and able to buy upon the identical terms named jby 
Pearson. 

In DuPcroir v. Groom ex, 42 App. 1). C. 287, this 
court said: 

l 

“The burden was upon the plaintiff to estab¬ 
lish his case.” j 

In Bmdhrim v. Pick ford , 31 App. I). C. 488, tips 
court said: 


“The direct evidence on the point as to Walters 
agency is narrowed down to Bendheim and ajp- 
pellee. There is a direct conflict. The burden 
rested upon appellants. The court below held thjat 
thev had failed to discharge that burden. With 
this conclusion we agree.” 

i 
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Xot only did the burden of proof rest upon defen¬ 
dants in error to establish their case, but it must be 
established by clear and convincing evidence. 

In 2 C. J., ]). 958, sec. 727, it is said: 


“Where the agent’s authority had to do with 
real estate, it is generally held that the proof of 
agency must be clear and specific.” 


In 2 C. J., p. 451, sec. 50, it is said parol agency 
must be clearlv established. 

In 2 j(.\ J., p. 609, sec. 244, it is said an agent’s au¬ 
thority to sell real (‘State is not readily inferred, but 
exists only when the intention of the principal to give 
him such authority is plainly manifest. 

In Stevens v. Brimmer , 35 Wyo. 452; 25 Pac. 1; 49 
A. L. R. 919, the court said: 


“The onlv scintilla of testimony on which to 
» •> 

base a contract of employment is his own to the 
effect that the defendant told him to go ahead and 
sell to them. . . . Defendant denied that he made 
the statement attributed to him by the plaintiff, 
and the testimony of the plaintiff himself, not only 
corroborates the denial of the defendant, but de¬ 
monstrates that what he claims the defendant said 
to him about making a sale is too improbable. . . . 
The testimony should be clear and convincing. It 
lacks these essential requisites.” 

it is a rule of quite general application in the law 
that contracts concerning real estate must be estab¬ 
lished bv clear and convincing evidence. 

In Purcell v. Mint>r, 4 Wall. 513, which was a bill for 
specific performance of an alleged agreement concern¬ 
ing land the court said: 

“For want of clear, definite and conclusive 
proofs of the contract” the bill must fail. 



In Ochstadt v. Bowles, 34 App. D. C. 58, which V as 
a bill to establish a resulting trust by a husband ^vho 
had purchased property and taken title in the nam$ of 
his wife, the court said: 


“The evidence to establish the trust must 


clear and convincing.” 


In H enrich v. Sullivan, 52 App. D. C. 95, this court 
said: 

I 

I 

“Where no sale is actually effected, a broker is 
not entitled to a commission until he shows em¬ 
ployment upon specific terms and that he has fognd 
a purchaser upon the identical terms agreed. ’ ’ | 


In Battle v. Price, 63 App. D. C. 326; 62 W. L. R. 
702, this court said: 

“To become entitled to a commission, a broker 
must find a purchaser who is able and willing 1 ] to 
buy on the identical terms offered by the selljer. 
Heurich v. Sullivan, 52 App. D. C. 95; 50 W. L. R. 
419; Shinn v. Evans, 37 App. D. C. 404; 59 W. L. 
R. 419; Beougher v. Clark, 81 Kans. 250; 106 Pac. 
39. This the plaintiff did not do. At no time be¬ 
fore he ceased to participate in this trade was Mjss 
Lee able to go through with the transaction, be¬ 
cause it was necessary for her own house to jbe 
sold to put her in funds. Nor is there sufficient 
evidence that Dr. Price had named the figure iat 
which he was willing to sell and that Miss Lee hhd 
agreed to it.” 

In Shriner v. Bell, 109 Kans. 344; 198 Pac. 933, it is 
said a broker employed merely to submit offers is njot 
entitled to commission unless the offer is accepted, j 
The second ground of the motion for a directed find¬ 
ing for defendant Pearson at the close of all the evi¬ 
dence was that no terms or price were fixed by d|e- 



18 


fondant Pearson at which he was willing to sell his 
said real estate. Assignment of error Xo. 7 will be 
considered in this connection. 

It is not claimed by defendants in error either in 
their pleadings or in the evidence that Pearson ever 
fixed the price at which he would sell his real estate. 
It is claimed, however, that Pearson authorized one 
W. .1. Flat her as his agent to fix the price and terms at 
which he would sell said real estate. We submit that 
the Record does not support this contention in any way. 
Tin* testimony of Small (R. 15 and 1(>) states that de¬ 
fendant Pearson told him (Small) that one W. J. 
Flather had full charge of the property in question and 
directed witness to contact said Flather, stating that 
whatever price and terms were agreeable to said 
Flather would be agreeable and acceptable to defen¬ 
dant: that he communicated to said Flather the fact 
that defendant had authorized him and his co-plaintiff 
to find a purchaser for the property in question and 
that the defendant had directed them to consult with 
him (Flather) saying that he had full charge of the 
entire situation and that any price and terms for the 
property in question as fixed by him, said Flather, 
would be agreeable and acceptable to tin* defendant, 
(iodden (R. 1!>) testified in his own behalf that defen¬ 
dant stated to them (Small and Godden) that one W. J. 
Flather had full charge* of the said property and di¬ 
rected them to contact said Flather stating whatever 


price and terms were agreeable to said Flather would 
in* agreeable and acceptable to the defendant. William 
J. Flather, called as a witness on behalf of defendants 
in error said that defendants in error came to him and 
communicated to him. Flather, the fact that defendant 


had signified his willingness to dispose of the property 
at 244^ Wisconsin Avenue, Northwest, and had advised 
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him that he the said Flather had full charge oi‘ the 

situation and that any conditions as to price and tj^rms 

that he the said Flather fixed would be entirely airree- 

able and satisfactory to the defendant. This witness 

* 

specifically testified that he represented one Major 
Caldwell (R. 21), who was the trustee holding a blanket 
mortgage or trust on this property and two other prop¬ 
erties; that the said Caldwell lived in Seattle, Wash¬ 
ington ; that the witness explained to plaintiffs tluft he 
would recommend a certain course of action to |said 
Caldwell concerning the proposed sale of 2448 Wis- 
cousin Avenue, Northwest; that he would recomipend 
$15,000 net; that said Caldwell would have to appjrove 
his (Flather’s) recommendation but that he felt tliati anv 
recommendation he made to Caldwell would be jper- 
fectly acceptable and that he was of the opinion that 
whatever recommendation as to course of action thit he 


recommended to said Caldwell would undoubted! 


r 


be 


approved by him (Caldwell) and by the Court, j He 
further testified that he had approved the sales Icon- 
tract which was offered in evidence in this case (R 3); 
that he felt that he, the said Flather, had the pcjwer 
of veto of any sale of the property and that if he] did 
not recommend the same Major Caldwell would not] ap¬ 
prove it. Pearson denied that he authorized Flafther 
to represent him or fix any terms on his behalf foi} the 
sale of this property (R. 23). 

In Heurich v. Sullivan, 52 App. T). C. 95, the eburt 
said: 

I 

“We think the deviation from the authdritv 
granted is fatal to plaintiff’s right to recover It 
is settled law that Mi broker is not entitled to com¬ 
mission until he has performed the undertaking 
assumed by him. Tin* right to compensation de¬ 
pends upon a performance of the stipulations and 
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conditions of the contract of agency and the broker 
must act strictly according to the authority con- 
ferred upon him by the principal/ Crosthwaite v. 
Lebus, 146 Ala. 525. ... It is settled law that 
a broker before he is entitled to his commission, 
must not only find a purchaser able, ready and will¬ 
ing to buy, but upon the identical terms authorized 
by his principal. It is a rule of agency which ad¬ 
mits of no exception, and courts do not hesitate to 
strictly enforce it. Any other course would open 
the door to fraud, and place the principal at the 
mercy of his agent. 7 ’ 

The fourth ground of the motion for a directed find¬ 
ing was based upon the claim that the evidence did not 
show the agency of Flather for defendant Pearson. 
Assignments of error Xos. 2, 3, and 17 will be here 
treated for convenience. 

Small testified (R. 19) that he knew about a blanket 
trust on the property in question and other property 
and that the holder of said trust lives in the State of 
Washington; that Flather stated to him that the 
trustee Major Caldwell lived out West and would have 
to approve the said contract; that Flather further 
stated that he thought Major Caldwell would approve 
as he usually accepted his recommendations. William 
J. Flatheii, called on behalf of plaintiffs testified (R. 20, 
21, 22) specifically that witness Flather represented 
one Major Caldwell; that said Caldwell would have to 
approve his recommendation but that lie felt that any 
recommendation In* made to Caldwell would be per¬ 
fectly acceptable and that he was of the opinion that 
whatever recommendation as to course of action that 
he recommended to said Caldwell would be undoubtedly 
approved by him and by the Court; that the blanket 
trust on said real estate matured in 1935; that he felt 
that he had the power of veto of any sale of the prop- 


erty and that if ho did not recommend the same, Mlajor 
Caldwell would not approve it. Pearson testifiedj (R. 
23) that he directed defendants in error to consult |with 
William J. Plather; that he did not appoint W. J. 
Flather as his agent or authorize said Flather to repre¬ 
sent him in the sale of said real estate; that because of 
the fact that said Flather’s client held the blanket trust 
of $27,500 on the property in question and other prop¬ 
erty, which expired in 1935, and because of the jfact 
that rentals from said properties were being collected 
by said Flather and applied by him to the interest land 
charges due said Caldwell on the notes held by kim,|any 
price fixed as to the sale price of the real estate by ^iim 
would have to be discussed with and approved by j the 

holder of said blanket trust; that witness advised 

l 

plaintiffs to discuss the matter with said Flather; tjhat 
he never told plaintiffs or either of them that he wquld 
accept any price fixed by said Flather on said feal 
estate; that he felt he could not sell the property in 
question without the consent of the holder of jthe 
blanket trust and the approval of the Supreme Cour^ of 
the District of Columbia. | 

The defendants in error knew of the existence of the 
trust upon this property (R. 18, 19). They were fully 
advised by Flather as to his position and relation to 
the property (R. 21). They were told in specific tertms 
by Flather that ho represented Ma jor Caldwell. |)e- 
fendant denies that ho authorized Flather to act as his 

i 

agent in fixing price and terms (R. 23). Again the 
burden of proof upon this branch of the case is ujjon 
defendants in error. An agency of this nature mpst 
be proved by clear and convincing evidence. It is cjle- 
mentary law that the relation of agency is contractual. 
The agency of Flather for Major Caldwell being deafly 
admitted in the Record, Flather could not act as agcjmt 
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for Pearson as this would amount to double agency and 


not ordinarily countenanced in the law. See 2 C. J., 
]>. 430, sec. 23; 9 C. J., p. 568, sec. 68; and 21 R. C. L., 
p. 287, sec. 11. 

In 2 C. J., p. 432, sec. 26, it is said: 


“It is a fundamental principle that the relation 
of agency can exist only by the will of the prin¬ 
cipal and with the consent of the agent. In other 
words, as agencv ordinarily results from one form 
of contract, there must in general be a contract of 
employment, expressed or implied, which must pos¬ 
sess the essentials of every contract.” 


In Xeie York Central Trust Company v. Bridyes , 57 


Fed. 


t .).> 


6 C. C. A. 539, it is said: 


“An agencv is created — authority is actually 

‘ * mf « 

conferred—very much as a contract is made, i. e., 
by an agreement between principal and agent that 
such a relation shall exist. The minds of the par¬ 
ties must meet in establishing the agencv. The 
principal must intend that the agent shall act for 
him' and the agent must intend to accept the au¬ 
thority and act on it, and the intention of the par¬ 
ties must find expression either in words or con¬ 
duct between them.” 


In Western 
15S Ala. 539: 


Cnion Teleyraph Company v. Xorthrutt, 
132 A. 8. R., ]>. 38, it is said: 


“ In order to constitute an agency, it requires the 
concurrence of the minds of both the principal and 
the agent.” 


In 2 ('. J., p. 432, sec. 26, note 48, it is said: 


“Xo one can make an agent of another without 
the consent of the person who is to be the agent.” 

In (\ d.. p. 433, sec. 28, it is said: 

“Thus mere correspondence between a property 
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owner and a real estate agent, mentioning prices 
and terms, but evincing no intention on the p(art of 
the former to make the latter his agent, wjll not 
constitute an appointment/’ | 

In 2 C. J., p. 609, sec. 244, it is said: j 

I 

“An agent’s authority to sell real estate Is not 
to be readily inferred, but exists only wheife the 
intention of the principal to give him such author¬ 
ity is plainly manifest.” j 

i 

In 2 C. J., p. 958, sec. 727, it is said: j 


44 Where the agent’s authoritv has to do with 
real estate it is generally held that the propf of 
the agencv must be clear and specific.” I 

. ‘ I 

In Men mix v. H didn't h, 2 App. I). C. 259; 22 \\. |L. R. 

93, the court said: j 

44 The words 4 1 will accept’ no more tliail the 

words 4 1 will sell’ can be held to express the same 

as 4 1 authorize vou to contract for sale with anv 

* • 

purchaser you might find.’ ” I 

i 

In Metropolitan Loan and Trust Co. v. Schaffer, 44 
App. D. 0. 356; 44 W. L. R. 114, the court said: | 

“We are not in accord with the Auditor in hold- 
ing that Lamson was the agent of Widdup in these 
transactions. Both Lamson and Widdup testified 
that Lamson was a note-broker dealing with Wid¬ 
dup as a principal. Widdup testified on this pjoint 
as follows: ( t ). ‘Mr. Widdup, was Mr. Lamsoh. at 
anv time acting as vour agent.’ A. 1 never regJird- 
ed him as an agent. ( L ). Did you ever authojrize 
him to do anything for you in relation to securing 
loans from other people? A. I knew he did secure 
loans from other people, but I never in my recol¬ 
lection authorized him where he should place any 
loans for me. I alwavs dealt with him and re- 


i 
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garded him as a principal. . . . Q. What did 
you regard Mr. Lamson in that transaction? A. I 
regarded him as a money broker. Q. Not as your 
agent? A. No Sir.’ Lamson testified as follows: 
Q. ‘Mr. Lamson, were you at any time, in any of 
these transactions with Messrs. Masters & Kinnear 
acting for Widdup as his agent? A. No.’ This 
testimony is not contradicted. The Auditor found 
the relation of agency from a statement in the tes¬ 
timony of Kinnear respecting the negotiation of 
the loan with appellant Modern Workmen, where 
the question was asked: Q. ‘Did Mr. Widdup ne¬ 
gotiate the loan in person or through an agent?’ 
to which he answered ‘No. He negotiated it 
through Mr. Lamson.’ This indefinite statement 
of Kinnear, in view of the positive testimony of 
both Widdup and Lamson, is not sufficient to sup¬ 
port the inference of agency.” 

In Stevens v. Brimmer, 35 Wyo. 452; 49 A. L. R. 
919, the court said: 

“The only scintilla of testimony upon which to 
base a contract of employment is his own, to the 
effect that the defendant told him to go ahead and 
sell them. . . . Testimony should be clear and 
convincing. It requires these essential requisites.” 

In Swift v. White Oak Coal Co., 44 App. D. C. 159, 
the court said: 

“ ‘But authority will not arise from mere pre¬ 
sumption. It must be based on facts, for which 
the’ principal is responsible, and will not arise 
from any mere argument as to the convenience, 
utility, or propriety of its existence. . . . The 
authority of the agent must in all cases be traced 
to the principal, and must be established by evi¬ 
dence of his acts or statements. . . . The agent’s 
acts and statements cannot be made use of against 


the principal until the fact of his agency lias been 
first shown bv other evidence.’ ” 


Sicift v. White Oak Coal Company , 44 D. C. |159, is 
authority for the proposition that it is error to! admit 
acts and declarations of an alleged agent until tjiere is 
some evidence connecting defendant with the transac¬ 
tion. 

Pearson did not refer defendants in error to Flather 
for information with intention to make Flathjer his 
agent in any sense, as his testimony clearly sho\j\s. 

In 22 0. J., p. 385, sec. 458, it is said: 

“A declaration competent as an admission may 

be made by one to whom the party to be affected 

by it has sent another for information on aj given 

point, where the person to be affected has indicated 

that the declarant is authorized to speak for him, 

as under such circumstances a relation of Agency 

within the scope of the reference is established. 

It is of course necessary that the declarant should 

* 

be possessed of adequate information on tlije sub¬ 
ject, and should state facts rather than his| opin¬ 
ion, and that the declarations should be mad 1 ^ sub¬ 
sequent to the reference, and should relate (to the 
matters concerning which reference was made to 
the declarant. Such declarations are primarly evi¬ 
dence, receivable although the declarant is Avail¬ 
able as a witness, or after his death.” 

In the case of Robertson v. Hamilton, 16 Indj App. 
328, 59 Am. St. Rep. 321, the court said: 


“The general rule is, that the admissions of a 
third person are admissible in evidence against a 
party who has expressly referred another tb him 
for information, regarding a disputed or uncertain 
matter. In such cases, there must be a disputed 
or uncertain matter which is the subject of inquiry, 
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and there must be a clear and direct reference to a 
third person for the desired information. In 
order to bind the party by the admission of a third 
person, the reference must have been made by the 
person sought to be bound with the definitely stat¬ 
ed intent by the person making the reference, that 
the person making the inquiry should secure of the 
third person the desired information regarding a 
disputed or uncertain matter. 

“There is nothing in the conversation between 
appellee her husband, and the witness indicating 
that there was any matter in dispute between any 
of the parties.” 

In 2 C. J., p. 435 sec. 30, it is said: 

“Direct appointment is not necessary but may 
be made through another as bv referring to an- 
other for information. But to have this effect 
contract must be clearlv made and with that in- 
tent ion.” 

In the case of Allen v. Killinger f 8 Wall. 486, the 
court said: 

“The rule invoked by the counsel is, that where 
one person is sent by another to a third party for 
information in reference to an uncertain or dis¬ 
puted matter, the person sending is bound by the 
declarations of the party to whom he was referred, 
as if thev were made bv himself.” 

Does the doctrine of agency by reference apply to 
the facts of this case? The Record does not show anv 
intention bv Flather to act for Pearson, and there is 
no disputed matter between the parties, and Flather is 
not shown bv the Record to be a real estate broker or 
competent to fix prices on real estate, nor is he shown 
to be possessed of such adequate information on the 
subject as is contemplated by law. The value of the 
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real estate, if he were shown to be a broker and [com¬ 
petent to fix a value, is but a mere opinion at best.j The 
doctrine of agency by reference clearly has no applica¬ 
tion to the facts of this case. 

It is elementary that the relation of agency i^ one 
of trust and confidence and the law does not flavor 
double agency or any situation where the alleged ggent 
would be called upon to act in an inconsistent position. 
Under such circumstances the relation of agencyl will 
not be inferred. 

The third ground of defendant for a directed finding 
is that there is no proof that the proposed purchaser 
was ready, able and willing to buy. Assignment of 
error Xo. 9, relating to this question, will be considered 
here. 

| 

The proposed purchaser, Reuben Rosenberg, wask not 
called as a witness by the plaintiffs nor was any excuse 
given at the trial for not producing him. The allega¬ 
tion that said Rosenberg was ready, willing, and able 
to purchase the said property on terms named by the 
defendant was put in issue (R. 7). The only testimony 
in the case that the proposed purchaser was ready, 
willing and able to purchase said property was a ffiere 
general statement from the plaintiff, Albert Small, fhat 
said Rosenberg was ready, willing, and able to purchase 
the said property. This is not sufficient evidence in 
law to establish this fact. The defendant, Pearson, 
having refused to accept said Rosenberg, by rejecting 
the proposed contract (R. 3), the burden rests upon 
plaintiff to adduce satisfactory and competent evidence 
that the proposed purchaser is willing, ready, and able 
to buy on the terms proposed by the defendant. 

In the case of Riley Lumber Company v. 31eIIary\ 47 
App. D. C. 389, suit was brought by McHarg to recover 
on the theory that he had performed the contract jfor 



the lumber company for the procurement of a loan. 
At the conclusion of all the testimony, defendants 
moved fo,r an instructed verdict, which was denied. The 
jury returned a verdict for the plaintiff, the court say¬ 
ing: 


“The one question presented is whether the 
court erred in refusing to give the peremptory in¬ 
struction. It did not unless the evidence, construed 
most favorably to the plaintiff had no tendency to 
disclose a cause of action in his favor. In deter¬ 
mining this we must give him the advantage of 
every inference fairlv deducible from all the testi- 

•f •> 

mony. but if, when this is done, there is not enough 
to sustain the verdict, the case must be reversed, 
but not otherwise. (Citing.) . . . Where the 
cause is submitted to the jury and it finds against 
the uncontradicted evidence, the verdict should be 
set aside. 


‘'Studying the record in the light of this doc- 
trine, did the plaintiff produce any evidence tend¬ 
ing to show that he had performed his contract? 
To answer this we must first ascertain what the 
contract was.” 

“ ... We have searched the Record with care 
for sufficient evidence to sustain the verdict in the 
present action but have failed to find it. . . . Mc- 
Harg has failed utterly to establish a performance 
of his contract.” 


In the case of Dotson v. MUliken, 27 App. D. C. 500, 
this Court quoted approvingly from the case of Davis 
v. Morffan , 96 Ga. 518, as follows: 

“Upon this question the authorities are conflict¬ 
ing, but we think the true rule is this: that, as a 
general proposition, a broker who has been em¬ 
ployed to sell is not entitled to recover his commis¬ 
sion unless he shows that he procured a person 
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willing, ready and able to purchase upon the tj'rms 
prescribed by his principal, but where it appears 
that the proposed purchaser was accepted by the 
principal, the burden is upon the latter to show 
that the purchaser was not able to comply with the 
terms of the contract (citing cases). In the present 
case, according 1 to the defendant’s own evidence, 
he accepted the proposed purchaser without objec¬ 
tion, recognizing him as answering all the require¬ 
ments; and there is no suggestion that he was| not 
entirely solvent. Indeed, it appears that the failure 
to complete the sale was due wholly to the defen¬ 
dant's inability to make a good title to the h[md. 
This being so, we think the court erred in making 
the plaintiff’s right to recover depend ulpon 
whether he had established the ability of the pur¬ 
chaser to pay for the land.” 

In Rcynor v. Mac rill, 181 Iowa 210; 1 A. L. R. ip23, 

the court said: i 

! 

I 

“To be able means that the purchaser must hjave 
the money at the time to make any cash payments 
that are required in order to meet the terms of the 
seller, and does not simply mean that the pur¬ 
chaser have property upon which he could raise 
the amount of money necessary; but, as stated,|he 
must actually have the money to meet the cash pay¬ 
ment, and be in shape financially to meet any Re¬ 
ferred payments. . . . Willing means to be will¬ 
ing to make the purchase upon such terms.” 

In McGavock v. WoodUef, 20 Howard 221, the Su¬ 
preme Court said in a suit by a broker to recover co|m- 
mission for negotiating a sale: j 

“Certainty in the offer to fulfill is as important 
to the vendor as in the terms of the sale to tjhe 
vendee, and equally necessary before the vendor 
can be put in fault. The broker must complete tjhe 
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sale; that is, lie must find a purchaser in a situa¬ 
tion and ready and willing to complete the pur¬ 
chase on the terms agreed on, before he is entitled 
to his commissions.” 

In Mattinffly v. Pennie, 105 Cal. 514; 45 A. S. R. 87, 
the court said: 

“The evidence is also insufficient to show that 
the supposed purchaser had the ability to purchase 
the stock at the price named. The only evidence 
on that point is his own testimony. He did not 
claim that he himself had any property or means 
adequate for that purpose; but he said that he 
made the purchase on behalf of a ‘syndicate/ and 
expected to obtain the necessary funds from that 
syndicate. His testimony, taken most favorably 

A A A 

for plaintiff, was that lie had never had the money 
in his hands, that no persons had ever actually sub¬ 
scribed the liionev, but that, through that syndicate, 
lie ‘would have been prepared’ when the time ar¬ 
rived *to complete the purchase’ — ‘to find the 
money required.’ That testimony amounted to 
nothing more than a statement of his belief that 
persons not bound by contract to do so would have 
advanced the money.” 

A 


In n’u/rr.v v. Dance if , 23 S. D. 481; 139 A. S. R. 1071, 
the court said: 


“There is no evidence that Bell was readv and 

A 

willing to make the purchase. The listing contract 
provided for ‘all cash over the encumbrance.’ 
Evidence that the proposed purchaser has an 
abundance of property, out of which the required 
payment might be made, is not sufficient evidence 
thlat he was ready and willing to purchase. The 
proof must show that he had the cash in hand: 
19 Cyc. 24(5: Neiderlander v. Starr, 50 Kan. 766: 
5*2 Pac. 359: Dent r. Powell. 93 Iowa 711, 61 X. \V\ 
1043.” 
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In Watson v. Odell, 20 A. L. R. 280; 58 Utajh 276; 

198 Pac. 772, the court said: 

| 

“He (Plaintiff) further pleads that lie procured 
persons ready and willing to buy and able jto pay 
$260,000. The allegations as to having procured 
persons or purchasers able, willing, and rejady to 
buy has no support in the record unless entering 
into the contract of May 20th, and the statement 
therein contained that the parties of the third part 
were ‘ready and willing to purchase stocjk and 
other securities of the said Richlands Irrigation 
Company on the terms hereinafter stated,’jbe ac¬ 
cepted as evidence that the third parties wer[e able 
and willing to buy the Richlands property for 
$260,000. If plaintiff had furnished such persons, 
and defendants had refused to deal with thjun, or 
had insisted upon some other terms, plaintiff might 
be entitled to pay for his services. But thenj? is no 
such evidence.” 


In Campbell v. Ilnod, — Tex. 
85 A. L. R. 266, the court said: 


35 S. W. (2d) 93; 


“In order to be entitled to the commission 
agreed upon, it was the duty of the brokers ijn this 
case to obtain a purchaser for defendant in error’s 
land who was ready, willing and able to purchase 
the same. By the term ‘able’ was meant tlijit the 
proposed purchaser had the financial abilijy, as 
well as legal capacity to acquire the land. ! It is 
shown that the corporation procured by the bjroker 
was ready and willing to consummate the de<jl, but 
was it legallv able to do so t Its legal ability to 
acquire the land under its contract was dependent 
upon the failure of any stockholder of the conipany 
to take action in the courts to prevent it from mis¬ 
applying its assets or the failure of the Attorney 
General of this state to prevent the same by proper 
legal proceedings. Beyond question either of'these 
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parties could liave prevented the carrying out of 
this contract bv invoking the aid of a court of 
equity. It cannot therefore be held that the 
brokers have complied with their agreement to 
procure a purchaser for defendant in error’s land 
with the legal capacity to acquire it. The most 
that can be said is that after the corporation had 
signed the contract it might be able to carry out 
the same if not enjoined by the Attorney General 
or one of its own stockholders. In other words, 
its ability to complete the purchase of this land 
was dependent upon its success in violating its 
dutv to the state and its stockholders.” 


In 4 R. C. 



•> 
♦ > 



sec. 49, note 12, it is said: 


“Of course in the case of a refusal on the part 
of his (employer, the burden of proof is upon the 
broker in an action brought for the recoverv of his 
commissions to establish the readiness, ability, and 
willingness, of the person proposed, to comply with 
the offer of his principal.” 


In Bailie v. Price , 68 App. D. C. 326; 62 \Y. L. R. 
02, this court said: 


“To become entitled to a commission, a broker 
must find a purchaser who is able and willing to 
buy on the identical terms offered by the seller. 
Heurich r. Sullivan, 52 App. I). C. 95; 50 W. L. R. 
419; Shin v. Evans, 37 App. 1). C. 404; 59 AY. L. R. 
419; Beougher v. Clark, 81 Kans. 250; 106 Pac. 
89. This the plaintiff did not do. At no time be¬ 
fore he ceased to participate in the trade was Miss 
Lee able to go through with the transaction, be- 

cause it was necessarv for her own house to be 

% 

sold to put her in funds. Xor is there sufficient 
evidence that Dr. Price had named the figure at 
which he was willing to sell and that Miss Lee had 
agreed to it.” 


I 


o*> 

do 


As to burden of proof see Dotson v. Millikan, 207 
r. S. 211. As to what constitutes ability to pay jwithin 
the rule as to broker’s right to commissions, Isee 1 
A. L. R. 528. 


II. 

The Trial Court erred: (a) in ruling and holding 
that the proposed contract of sale set up in the declara¬ 
tion (R. 3) was not in conflict with Section 522 of the 
code of laws in the District of Columbia, approved 
March 3, 1901, as amended; (b) in ruling that said con¬ 
tract was not contrary to Public Policy. 

* 

Under this point will be treated the related assign¬ 
ments of error Xos. 14- and 15. 

Albert Small testified that 4 ‘he knew of the existence 
of a blanket trust on the property in suit and jother 
property.” (R. 18.) S. Eugene Godden testified that 
“he knew about a blanket trust on the property in 
question and other property and that the holder of 
said trust lives in the State of Washington. . . That 
Flather stated to him that the trustee, Major Caldwell, 
lived out West, and would have to approve the| said 
contract.” (R. 19, 20.) W. J. Flather called as g wit¬ 
ness on behalf of defendants in error testified Pfhat 
witness represented one Major Caldwell, who wab the 
trustee holding a blanket mortgage or trust on| this 
property and two other properties; that the said (paid- 
well lived in Seattle, Washington; that the witnesls ex¬ 
plained to plaintiffs that he would recommend aj cer¬ 
tain course of action to said Caldwell concerning the 
proposed sale of 2448 Wisconsin Avenue, Northwest; 
that he would recommend $15,000 net; that said Cald¬ 
well would have to approve his recommendation bijit he 
felt that any recommendation he made to Cab (well 
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would be perfectly acceptable and that he was of the 
opinion that whatever recommendation as to course of 
action that he recommended to the said Caldwell would 
undoubtedly be approved by him and by the court; that 
the said blanket trust on said real estate matured in 
1935; that the trust notes of said 2448 Wisconsin Ave¬ 
nue, Northwest, and other properties of the defendant 
were purchased by said Caldwell, who is a trustee ap¬ 
pointed by the Supreme Court of the District of Co¬ 
lumbia, and that said promissory notes were purchased 
by said trustee with the authority and approval of said 
court; that the blanket trust on the three properties 
including 2448 Wisconsin Avenue, Northwest, amount¬ 
ed to $27,500.” (R. 21.) The Record therefore con- 
clusivelv shows that defendants in error were fullv ad- 
vised of the trust existing upon this property, the date 
of maturitv thereof, and the amount of the blanket 
trust, $27,500. 

Albert Small testified (R. 18) “that the said contract 
was not shown to defendant until it was submitted to 
him for his signature.” He also testified (R. 17) that 
he drew up the sales contract with the assistance of his 
co-plaintiff. Godden further testified that he got all of 
his information from Flather as to price and terms 
{R. 20). The contract submitted to plaintiff in error 
for approval and execution (R. 3) contains the follow¬ 
ing language: 

* \ « ’ 


“Total price of property Fifteen thousand seven 
hundred fiftv Dollars. 

“The purchaser agrees to pay $5,750 cash at 
the date of conveyance, of which sum this deposit 
shall be a part. 

“The purchaser is to give a first deed of trust 
secured on the premises of Ten thousand and 
00/100 Dollars due on or before three years bear- 





ing interest at the rate of 6 per cent per anjiium, 
payable semi-annually. 

‘‘The property is sold subject to a lease to 
Samuel Eisenberg for five years at a renthl of 
$125 per month until Sept. 1935, and $150j per 
month for the next three years, with an optio^i for 
five additional years at $150 per month. 

. . . “The property is sold free of encumbrance 
except as aforesaid. ” | 

The defendants in error, when they drew and ipre- 
sented the proposed contract, knew of the existing 
trust upon the property and that plaintiff in error 
could not lawfullv and in truth sign a contract tolsell 
the property free of the existing trust. The sighing 
of such a contract by Pearson would amount to a }nis- 
representation on his part. 

Section 522 of the Code of Laws for the Districjt of 
Columbia, approved March 3, 1901 as amended, rojads 
as follows: 


“The legal estate conveyed to a mortgagee,!his 
heirs, and assigns, or to a trustee to secure a d|ebt, 
his heirs and assigns, shall be construed and ljeld 
to be a qualified fee simple, determinable upon |the 
release of the mortgage or deed of trust, as here¬ 
inafter provided, or the appointment of a hew 
trustee by judicial decree for the causes herein¬ 
after mentioned: Provided, That nothing in tjhis 
section contained shall prevent the passing of! an 
absolute and unqualified estate in fee simple under 
a deed made by the mortgagee or trustee in pur¬ 
suance of the powers conferred by the mortgagejor 
deed of trust.” j 


The evidence in this case clearly shows that a quali¬ 
fied fee simple estate was outstanding in the trustee 
under the blanket trust and had not been released las 
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contemplated by said Section 522. The proposed con¬ 
tract of sale (R. 3) would require Pearson to convey 
contrary to the terms of the statute. 

In Campbell v. Hood, 85 A. L. R. 266; — Tex. —; 
35 S. \Y. (2) 93, the court said: 


“When d(‘fendant in error employed plaintiffs 
in error and agreed to pay them a commission if 
they would find a purchaser ready, able and will¬ 
ing to buy his land, it was necessarily implied that 
such purchaser would be one not prohibited by the 
laws of this state from acquiring the property. 
It must be assumed, in the absence of any agree¬ 
ment to the contrary, that the parties to the con¬ 
tract did not contemplate its consummation would 
violate any provision of the laws of the state. 
Plaintiffs in error were chargeable with notice of 
thej fact that our laws expressly prohibit the 
James-Dickenson Farm Mortgage Company from 
purchasing the land. With knowledge of such fact 
they induced the corporation, thus explicitly for¬ 
bidden from acquiring the land, to enter into an 
agreement to violate the statute. Under such cir¬ 


cumstances they are in no position to receive aid 
from the courts in enforcing payment to them of 
compensation for such services. It is a salutary 
principle, universally applied, that a court will de¬ 
cline to lend its aid to a person seeking compensa¬ 
tion'for the doing of an act which violates the pub¬ 
lic policy of the state as expressly declared by the 
lawmaking power. A clear statement of this prin¬ 
ciple is that given by the Supreme Court of the 
United States in Bank of United States v. Owens, 
2 Pet. 538; 7 L. Ed. 508, wherein it is said ‘No 
court of justice can in its nature be made the hand¬ 
maid of iniquity. Courts are instituted to carry 
into effect the laws of a country; how can they 
then become auxiliary to the consummation of vio- 
lations of law? . . . There can be no civil right, 


where there can be no legal remedy; and theije can 
be no legal remedy, for that which is itself illegal.’ 

‘‘Again, the same court, in Coppell v. H|all, 7 
Wall. 542, 559, 19 L. Ed. 244 reaffirmed this! doc¬ 
trine in the use of this language: ‘The principle 
to be extracted from all the cases is that the law 
will not lend its support to a claim founded upon 
its violation.’ 

1 

“In discussing the right of a broker to recover 
a commission for services rendered in consum¬ 
mating a transaction in violation of law, the c|ourt, 
in Irwin v. Williar, 110 U. S. 510; 4 S. Ct. 16(j; 28 
L. Ed. 225, stated ‘But we are also of the opinion 
that when the broker is privy to the unlawfull de¬ 
sign of the parties, and brings them together for 
the very purpose of entering into an illegal agree¬ 
ment, he is particeps criminis, and cannot recjovor 
for services rendered or losses incurred by himself 
on behalf of either, in forwarding the transaction.’ 

“To the same effect is the rule announce^ by 
the Supreme Court of California in Burk^ v. 
Woodward, 125 Cal. 119; 73 Am. St. Rep. 3jl in 
which it is declared ‘The defense of public policy 
has no element of punishment in it, nor is it al¬ 
lowed out of consideration for the defendant.' It 
is upheld by the consideration which the law fver 
entertains for the protection of the public, and the 
settled policy of the courts to give no aid to the 
enforcement of contracts whose general tendency 
is injurious to the public. Hence the courts refuse 
all relief to one who asks compensation for!the 
doing of an act which is conclusively presumed to 
be hurtful to public interests or morals.’ ” 


In Markowitz v. Arrow Construction Co ., Inc., ,102 
Misc. Rep. 532; 169 N. Y. S. 159, the court said: j 

“Any act, promise, or agreement designed! or 
intended to accomplish the furtherance or effeeftu- 
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ation of the unlawful purpose was unlawful and 
every such promise or agreement was void and un¬ 
enforceable. Respondent’s counsel argues for a 
distinction between acts that are mala in se and 
those that are mala prohibita, but we find no au- 
thoritv for his contention. Indeed, the very com- 
monest, perhaps, of all illegal contracts are those 
bad for usury in which, by universal admission, 
there is nothing inherently immoral; and, could it 
be seriously argued that a broker who procured a 
lender for a loan that was on its face, or to the 
knowledge of the broker, usurious, would be en¬ 
titled to a brokerage commission?” 

In Khu/ v. Johnson, 30 Cal. App. 63, 157 P. 531, the 
court said: 

“It would seem clear that, in the absence of a 
compliance with the statute, it was a violation of 
law for defendants to even offer the lots for sale; 
and, if this be true, it was likewise a violation of 
law for plaintiff, as their agent, to offer them for 
sale, thus joining with his principals in a known 
illegal act for the doing of which he asks compen¬ 
sation. He is then seeking to recover for services, 
the performance of which was prohibited by law.” 

In Campbell v. Hood, — Tex. —; 35 S. W. (2) 93; 
85 A. L. R. 266, the court said: 

“Here the law positively prohibits the act which 
the broker brought the parties together for the pur¬ 
pose of performing. The agent was therefore a 
party to the illegal act. He procured a corporation 
which he knew was forbidden bv statute from buv- 
ing the land and obtained its signature to a con¬ 
tract, which if finallv consummated would violate 
the well-settled policy of this state as expressed 
in its legislative enactment. Under such circum¬ 
stances, he becomes particeps criminis in the illegal 
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transaction, hence should be denied compensation 
for the services rendered. 

“The rule applicable under the facts here!pre¬ 
sented is well stated in Corpus Juris (Vol. |9, p. 
634), wherein it is said: ‘If the transaction iiego- 

. .1 . 

tinted by a broker is illegal, and he participates in 
the illegality or has knowledge thereof, he is) not 
entitled to compensation. So if the services [ren¬ 
dered by a broker are tainted with illegality Ijie is 
not entitled to a commission. 

“A similar rule is declared in Street v. Houston 
Ice Company (Tex. Civ. App.) 55 S. W. 516, wjiere 
a broker procured a combination between two com- 
panies which violated the anti-trust law of |this 
state and was denied the right to recover his Com- 

J # I 

mission on the ground that the services rendered 
bv him brought about the commission of an illbgal 
act.” ' ! 

I 

See note on “Illegalitv of transaction as affecting the 

* * *i 

right to commission.’ 7 85 A. L. R. 274. 

In Dickson v. Uhlmann Co ., 288 I". S. 188; 83 A. L. 

R. 492, the Supreme Court said: 

“In the case at bar the company was a party to 
the illegal contracts with its customers; and hence 
it cannot recover for commissions or for !ad¬ 
vances.” | 

In Oscanyan v. The Winchester Anns Co., 103 III. S. 

268, the Supreme Court said: 

“It (the law) will not enforce what it has for¬ 
bidden and denounced. . . . Whenever the ille¬ 
gality appears whether the evidence comes from 
one side or the other, the disclosure is fatal to the 
case. . . . The principle to be extracted from 1 all 
the cases is that the law will not lend its support 
to a claim founded upon its violations.” 
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In Saf/r v. Ilampe, 235 V. S. 99; 


35 S. C. 94, it is said 


“A contract that on its face requires an illegal 
act, either of the contractor or a third person, no 
more imposes a liability to damages for nonper¬ 
formance than it creates an equity to compel the 
contractor to perform. A contract that invokes 
prohibited conduct makes the contractor a con¬ 
tributor to such conduct. (Citing cases.) And 
more broadlv, it long has been recognized that con- 
tracts that obviously and directly tend in a marked 
degree to bring about results that the law seeks to 
prevent, cannot be made the ground of a success¬ 
ful suit. (Citing cases.) ” 


It is a general rule of law independent of statute that 
mortgaged property cannot be disposed of free of the 
mortgage. See 19 R. C. L. 367, sec. 136 and 137. 

In 6 R. C. L. 692, sec. 98, it is said: 

“At no time in the history of the common law 

* 

were contracts in violation of law regarded as 
valid. Individuals were never allowed to stipulate 
for iniquity. A contract, though it may be based 
on consent, derives its obligatory force from the 
sanction of the law. It would therefore be anoma¬ 
lous indeed if the law were to sanction contracts 
which violate the law. The law, which prohibits 
the end, will not lend its aid in promoting the 
means designed to carry it into effect. It will not 
promote in one form that which it declares wrong 
in another. . . 


The common law is in force in this District. See 
Lisner v. Hvnhes , 49 App. D. C. 40. The proposed con¬ 
tract violates the settled law independent of Section 
522 of the Code. 

In 41 C. J. 710, sec. 745, it is said: 

A purchaser of mortgaged property is entitled to re¬ 
imbursement by the mortgagor if he is forced to re- 


(loom it from the mortgage, where he takes finder 
agreement from mortgagor to pay the debt or lender 
covenant against encumbrances. j 


In Waychoff v. Waychoff , 309 Pa. 300; 86 A. lj. 
190, the court said: 


R. 


“Having before it a contract which was irre¬ 
mediably bad, because offending against piiblic 
policy, the court below should have refused to pro¬ 
ceed with a case based solely upon it, and shjould 
have dismissed the proceedings of its own mo)ion. 

This is the dutv of everv court, whether of first 

* * 

instance or appellate.” 

i 

The above authorities cited under point II assume 
that a contract has been entered into by the partiejs in 
violation of Statute or Public Policy. In the case at 
bar, plaintiff in error refused to enter into and sign the 
proposed contract. To sustain the judgment of the 
lower court would not onlv make a contract for the 
defendant against his consent but would create one Con¬ 
tra rv to the Statute and Public Policv. 


III. 

The Trial Court erred: (a) in holding and ruling tlfiat 
it was not necessary for the holder of the legal tithf to 
join in a conveyance of the real estate; and (b) tha|t it 
was not necessary for the Supreme Court of the lj)is- 
trict of Columbia to approve of the release and re¬ 
moval of the blanket trust existing on real estate, 2+48 
\Y isconsin Avenue, Northwest, and the prematurity of 
promissory notes secured on the said real estate, j 

Under this point will be considered assignments! of 
error 13 and 16. 

By Section 522 of the Code of Laws of the District 
of Columbia, a qualified fee simple is vested in a mort¬ 
gagee or trustee. This is a substantial estate and fffe- 
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vents a sale of the property without the concurrence of 
such title holder. The trust upon this property was 
an investment authorized and approved by the District 
Supreme Court in the sum of $27,500 by a blanket trust 
on more than one piece of property. It is the general 
law that *a holder of a trust cannot be required to ac¬ 
cept payment in advance of the maturity date. 

See 19 R. C. L. 446, sec. 230, where it is said: 

“All authorities agree that the tender of the 
amount of a mortgage before maturitv is not a 
legal tender and does not discharge the lien, for 
the mortgagee cannot be required to accept pay¬ 
ment until the debt is due.” 

As the investment was made bv authority of the Dis- 

* • 

trict Supreme Court, it will be necessary to secure an 
order permitting trustee to accept prepayment of a 
portion of the debt which, if the Court has power to 
apportion the debt at all, is a matter of discretion. 
Without the consent of all parties concerned the Court 
is without power to release a portion of the property 
on the blanket trust. 



The trial Court erred: (a) in overruling motion of 
defendant for a new trial; and (b) in entering .judg¬ 
ment for plaintiffs. 

Assignments of error Xos. 18 and 19 will be consid- 
ered under this point. 

At the time the Trial Court ruled upon the motion 
for a new trial, it was clearly pointed out in the motion 
and fully argued that the proposed contract in this case 
violated Section 522 of the Code as well as settled law; 


that no contract had been formed between plaintiff and 
defendants upon any specific terms of sale authorized 
bv him; and in overruling this motion the Trial Court 

• 7 o 
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exceeded the sound judicial discretion reposed in it. 
The act of the Court in overruling the motion amounted 
to an abuse of discretion. 

A motion for a new trial is ordinarily addressed to 
the discretion of the Trial Court and not subject to 
review, but plaintiff in error believes it was mandatory 
to grant the motion for a new trial in this case, j See 
Frye v. Lynn, 55 App. D. C. 48. 

In Way chaff v. Way chaff, 809 Pa. 300; 86 A. ijj. R. 
190, the Court said: | 

“Having before it a contract which was irre¬ 
mediably bad, because offending against public 
policy, the court below should have refused to pro¬ 
ceed with a case based solely upon it, and should 
have dismissed the proceedings of its own motion. 
This is the duty of every court, whether of prst 
instance or appellate.” 


CONCLUSION. 

It is respectfully submitted that the judgment 
against plaintiff in error, Paul Pearson, is the result 
of the foregoing errors of law by the Trial Court, find 
that the said judgment should be reversed. 

Respectfully submitted, | 

James A. Davis, i 

1 

Ait a nicy for Plaintiff in Errof. 
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Irtitch States (Emtrt of Appeals 
fnr the Sistrirt nf (Eolumljia 
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l 

April Term, 1935 

No. C499 i 

I 

| 

I 

— 

I 

Paul Pearson, Plaintiff in Error, \ 

vs. 

Albert Small and S. Eugene Godden, 

Defendants in Error. 

IN ERROR TO THE MUNICIPAL COURT (j)F 
THE DISTRICT OF COLUMBIA 

j 

| 

I 

BRIEF FOR DEFENDANTS IN ERROR 
Preliminary Statement 

I 

i 

This case involves a review upon a writ of errbr of 
a judgment rendered in favor of the plaintiffs bcjlow, 
in the Municipal Court of the District of Columbia. 
For the sake of convenience the parties herein will be 
hereinafter referred to in the same order as they] ap¬ 
peared in the trial court. 

The co-plaintiffs, Albert Small and S. Eugene trod¬ 
den, brought suit against the defendant, Paul Pear¬ 
son, to recover a commission in the amount of $75^.00 
due them for their services as real estate broker^ in 
procuring a purchaser ready, willing and able to pur¬ 
chase certain property of the defendant, namely, #art 

i 

I 
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of Lot 2448 Wisconsin Avenue, X. W. in the District 
of Columbia (R. 1-6). i 

Tlie case came on for trial before Judge James A. 
Cobb, without a jury, on November 19, 1934 (R. 15), 
and on December 10, 1934, there was a finding in favor 
of the plaintiffs in the sum of $750.00 with interest 
from July 27, 1934 (R. 9). The defendant, through 
his counsel of record, filed a motion for a new trial 
on December 14, 1934 (R. 9). 

On January 4, 1935, the trial court overruled the 
motion for a new trial and judgment was entered for 
the plaintiffs in the sum of $750.00 with interest from 
July 27, 1934, and costs (R. 11). Whereupon, the de¬ 
fendant filed a petition for a writ of error which was 
granted by this Court on January 24, 1935 (R. 11). 

Statement of Facts 

The plaintiffs, Albert Small and Eugene Godden, 
are real estate brokers, and are associated with one 
another in the practice of their profession (R. 15, 19). 
The plaintiffs met the defendant in September, 1933, 
at which time they were employed and engaged by the 
defendant to find a purchaser for the defendant’s 
drug business located on premises 2448 Wisconsin 
Avenue, X. W. in the District of Columbia (R. 15, 19, 
23). 

The plaintiffs undertook such employment and did 
find a purchaser for defendant’s said drug business 
(R. 15,* 19, 23). After the sale had been consum¬ 
mated, the plaintiff Small, in the presence of his co¬ 
plaintiff, Godden, inquired of the defendant if he 
would sell the real estate on which the said drug busi¬ 
ness was located, being premises 2448 Wisconsin Ave¬ 
nue. X. W. in the District of Columbia (R. 15, 19). 

The defendant told plaintiff Small he would sell the 
real estate in question (R. 15, 19, 23), and employed 
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the plaintiffs to find a purchaser for the same (fR. 15, 
19). The defendant advised the plaintiff Smaljl that 
one William J. Flather had full charge of the property 
in question, and directed him to confer with said 
Flather, stating* that whatever price and terms were 
agreeable to said Flather would be agreeable and ac¬ 
ceptable to him (Pearson) (R. 16, 19). 

The plaintiff Small communicated to the j said 
Flather the fact that the defendant had authorized 
him and his co-plaintiff to find a purchaser for the 
property in question (R. 16, 19, 21); and that tlje de¬ 
fendant had directed them (Small and Goddeii) to 
consult with him (Flather), saying that he had full 
charge of the entire situation, and that any pric<j> and 
terms for the property in question as lixed by! him 
(Flather) would be acceptable and agreeable t<|> the 
defendant (R. 16, 19, 21). i 

The said Flather advised the plaintiffs in Septem¬ 
ber, 1933, that if they could produce a purchaser who 
would pay $15,000.00 net for the property in question, 
he would recommend its acceptance and approve the 
sales contracts (R. 16, 20, 21). j 

The efforts on the part of the plaintiffs to fiiid a 
purchaser for the property in question, on these t<jirms 
continued from September, 1933 to July 1934, j and 
during that period, the defendant never revoked the 
authorization given the plaintiffs to find a purchaser 
for said property (R. 16, 17, 19). 

In the early part of July, 1934, the plaintiff Small 
advised the said Flather that he had a prospective 
purchaser, one Rosenberg, for the said property \vho 
was ready, willing and able to pay the sum of $15,750 
for the same; and in order to be sure that he was still 


the agent of the defendant, he also telephoned the 


fendant, stating that he had a prospective purchaser, 


de- 
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ready, willing and able to pay $15,750 for said prop¬ 
erty (R. 17). 

The defendant advised plaintiff Small that Flatlier 
was still in charge of said property, and that any 
price and terms as fixed by Flatlier would be accept¬ 
able and agreeable to him (R. 17). The plaintiff 
Small consulted Flatlier as to price and terms and as 
to the ambunt of commission to be paid plaintiffs (R. 
17). 

Flatlier fixed and approved the terms of the pro¬ 
posed sales contract, namely a selling price of $15,- 
750.00, $5,750 payable in cash and the balance of 
$10,000.00 to be secured by a first deed of trust on 
said property, with a commission of $750.00 payable 
to the plaintiffs, said property to be sold subject to 
a lease in favor of one Eisenberg for five years (R. 
17, 21, 22). 

The plaintiffs drew up a sales contract embodying 
the terms and conditions fixed and approved by 
Flatlier (R. 17, 20). The plaintiff Small, preparatory 
to drawing the sales contract advised the defendant 
that they had found a purchaser ready, willing and 
able to pay $15,750 for the property in question; that 
he had taken the matter up with Flatlier who had 
approved the price and terms, and that he desired cer¬ 
tain information concerning a lease on said property 
(R. 17). 

The defendant advised the plaintiff Small to confer 
with Flatlier in regard to the said lease, and that 
Flatlier would give him (Small) the necessary infor¬ 
mation so that he (Small) could draw up the sales 
contract (R. 17). 

Plaintiff Small consulted Flatlier about the said 
lease (R. 17, 22), and secured the necessary informa¬ 
tion. The sales contract was then drawn up and exe¬ 
cuted by j the prospective purchaser, Rosenberg (R. 
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i 

17). The sales contract was then submitted ijjy the 
plaintiffs to Flather for his approval. In drafting 
the sales contract, the plaintiffs had provided tliat the 
proposed first deed of trust should bear interest at the 
rate of 5%%. Flather insisted that the interest rate 
should be (3% (R. 18, 22). 

Accordingly, the plaintiffs took the sales cojntract 
back to the prospective purchaser, Rosenberg^ who 
changed the interest rate on the proposed first deed of 
trust from to 6% and initialed the same (R. 18, 

22). Thereafter, the sales contract was submitted by 
the plaintiffs to Flather, who approved it (R. 18, 20, 
22 ). 


Flather then directed the plaintiffs to present the 
sales contract, after having been so approved by him, 
to the defendant for his signature, stating to plain¬ 
tiffs that he (Flather) would call the defendant and 
apprise him of the fact that he (Flather) ha(|l ap¬ 
proved the contract, and was sending it to the de¬ 
fendant for execution (R. 18, 20, 22). 

The plaintiffs in accordance with the instruction of 


Flather, presented the sales contract as approved by 
Flather to the defendant. The defendant advised 
plaintiffs he was busy and was therefore unable to 
consider the contract but wished to take it home jwith 
him for consideration (R. 18, 20). ! 

In the meantime, that is, after the plaintiffs! had 
left Flather with the contract as approved by Flasher, 
Flather had telephoned the defendant and dismissed 
the contract with the defendant; the defendant in¬ 
quired of Flather if he had to sell the property in 
question, and Flather told defendant he did not have 
to sell the said property but that he thought $15,0(|)0.00 
net to him (defendant) was a fair and good pric<j for 
said property, and that he had approved the contiract. 

The plaintiffs contacted the defendant the next I day 


l 

i 
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and he declined and refused to execute the contract, 
merely stating 1 that he was not interested in it (R. 18, 
19, 24), and ordered the plaintiffs out of his office (R. 
20). The 1 plaintiffs then advised defendant that if 
there wasl anything wrong with the price and terms, 
the prospective purchaser would pay all cash but the 
defendant still declined and refused to execute the 
contract (R. 18, 20). 


Summary of Argument 

The position of the plaintiffs is that they were em¬ 
ployed by the defendant to find a purchaser for the 
property in question; that they produced a purchaser 
in a situation ready, willing and able to complete the 
purchase on t 1 e terms and conditions fixed and agreed 
upon by the defendant, through his agent, one Will¬ 
iam J. Flat her. Hence, they became ent itled to their 
commission since the defendant acting capriciously, or 
without legal excuse, refused to complete the transac¬ 
tion. Moreover, the mere fact that said Flather’s 
client had a blanket trust on the property and other 
properties securing the payment of certain promis¬ 
sory notes; then unmatured, becomes immaterial, for 
the reason that all hands agreed that the sale would 
have gone through and would have been approved by 
the Supreme Court of the District of Columbia, as¬ 
suming that this was necessary, if the defendant had 
not refused to perfect the sale. 


The Record Clearly Discloses a Contract Between 
The Plaintiffs And The Defendant To Pro¬ 
cure a Purchaser For The Property In Ques¬ 
tion. 

In our consideration of this case, it must be re¬ 
membered that the essential basic feature underlying 
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the relation of a broker to his employer is tjhat of 
agency, and the principles of law applicable tcj prin¬ 
cipal and agent govern their respective rights and 
liabilities throughout. 

4 R. C. L. 247. I 

Richardson v. Shaw, 209 U. S. 365. j 

Walker v. Osgood, 98 Mass. 348. I 

Looking to the record, we find that the plaintiff 
Small testified he and his co-plaintiff Goddeij, met 
the defendant Pearson, in September, 1933, and were 
employed by him to find a purchaser for the defen¬ 
dant's drug business located on premises Xoj 2448 
Wisconsin Avenue, X. W., (R. 15). The plaintiff 
Godden corroborated the testimony of the plaintiff 
Small, in this respect (R. 19). 

The defendant Pearson testifying in his owfn be- 

• • % 1 • i 

half, also testified that the co-plaintiffs had found a 
purchaser for his drug business at 2448 Wisconsin 
Avenue, X. W., in September, 1933 (R. 23). i 

The defendant contends that the trial court jerred 
in permitting the plaintiffs to testify on this point. 
The trial court ruled that such evidence was admis¬ 
sible to show how the parties plaintiffs and tlje de¬ 
fendant came together (R. 15). The evidencq was 
clearly admissible for this reason and it certainly 
cannot be urged that there was error in the j trial 
court’s ruling in this respect. This would seem to 
be in accord with settled law. 

Moreover, in the establishment of an agency re¬ 
lationship as here, the general rule is that it is) per¬ 
missible to prove a previous course of dealings 

21 R. C. L. 821. 

2 C. J. 947. 

Perry v. Dwelling House Ins. Co., 67 X. Hi 291. 


t 
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Lastly, since both parties introduced evidence on 
the same point, it is elementary, of course, that the 
defendant is in no position to raise that question. 
This court so decided in the case of Gibson v. Genial, 
50 App. D. C. 3, wherein it says: 

“One point remains. It is based upon the con¬ 
tention that the court erred in permitting testi¬ 
mony and photographs to be introduced in evi¬ 
dence as to conditions surrounding the elevator 
opening on the third floor. Since both parties 
introduced evidence on this point, ive think de¬ 
fendant is in no position to raise that ques¬ 
tion * * V* (Italics ours.) 

Plaintiffs further testified that after tliev had ef- 
fected a sale of the defendant's drug business in 
September, 1933, plaintiff Small, in the presence of 
his co-plaintiff, inquired of the defendant if he would 
sell the real estate at 2448 'Wisconsin Avenue, X. W. 
on which the said drug business was located; that 
defendant told plaintiff Small he would sell said real 
estate and employed the co-plaintiffs to find a pur¬ 
chaser for the same (R. 15, 19). 

The defendant then told the plaintiff Small that 
one 'William J. Flather had full charge of the prop¬ 
erty in question, and directed him to contact Flather, 
stating that whatever price and terms were agreeable 
to Flather would be agreeable and acceptable to de¬ 
fendant (R. 16, 19). 

The co-plaintiffs did contact Flather and apprised 
him of th ; e fact that the defendant had authorized 
them to find a purchaser for the property in ques¬ 
tion, and had directed them to consult with Flather, 
stating that he (Flather) had full charge of the en¬ 
tire situation and that any price and terms that he 
(Flather) fixed for said property would be agreeable 
and acceptable to the defendant (R. 16, 19, 20, 21). 



Flather advised the plaintiffs in September, 1933 
that if they produced a purchaser ready, willing and 
able to pay $15,750.00 net to the defendant fdr said 
property lie would recommend its acceptance and 
approve the sales contract (R. 16, 20, 21). 

The efforts on the part of the co-plaintiffs to find 
a purchaser for the property in question onj these 
terms continued from September, 1933, to July[ 1934, 
and during that period the defendant never revoked 
the authorization given the plaintiffs to find g pur¬ 
chaser for said property (R. 16, 17, 19). 

In the early part of July, 1934, the plaintiff! Small 
advised the said Flather that lie had a prospective 
purchaser who ready, willing and able to pay tlie sum 
of $15,750 for the said property; and in order! to be 
sure that he was still the agent of the defendant he 
telephoned the defendant, stating that he had aj pros¬ 
pective purchaser ready, able and willing tb pay 
$15,750 for said property (R. 17, 23). j 

The defendant advised plaintiff Small that Feather 
ivas still in charge of said property, and that any 
price and terms as fixed by Flather would l}e ac¬ 
ceptable and agreeable to him (R. 17, 23). Plaintiff 
Small consulted Flather as to the price and terms, 
and as to the amount of the commission to be paid 
plaintiffs, and Flather fixed and approved the terms 
of the proposed sales contract, namely a selling;price 
of $15,750 with a commission of $750 payable to the 
plaintiffs (R. 17, 21, 22). 

The plaintiffs drew up a sales contract embodying 
the terms and conditions fixed and approvep by 
Flather (R. 17, 20). The plaintiff Small, prejpara- 
torv to drawing up the sales contract again adfvised 
defendant that they had found a purchaser, rpady, 
able and willing to pay $15,750 for said property, 
and that he had taken up the matter with Flhther, 
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who had iapproved the price and terms, and that he 
desired certain information concerning a lease on said 
property (R. 17, 23). 

The defendant advised plaintiff Small to confer 
with Flatiher in regard to the lease, and that Flather 
would give him (Small) the necessary information 
so that Small could draw up the sales contract (R. 17, 
24). The plaintiff Small did consult Flather, and 
after securing the necessary information, drew up a 
proposed sales contract, which was subsequently 
changed at the insistence of Flather, who said he 
would not approve interest at the rate of 011 

the proposed deed of trust on said property (R. IS, 
22). The sales contract was taken by the plaintiffs 
to the prospective purchaser who changed the inter¬ 
est rate on the proposed deed of trust, from 5 1 /1>% 
to 6/r and initialed the same (R. 18, 22). Thereafter 
the sales contract was submitted by the plaintiffs to 
Flather, who approved it (R. IS, 20, 22). 

The plaintiffs then submitted the contract, as ap¬ 
proved by the defendant's agent Flather, to defen¬ 
dant for his signature, and defendant advised plain¬ 
tiffs that lie was busv and was therefore unable to 

% 

consider the contract, but wished to take it home with 
him for consideration (R. IS, 20). 

Thereafter the defendant refused to execute the 
contract or perfect the sale, merely stating to the 
plaintiffs that he was not interested in the contract 
(R. IS, 20). 


The defendant contends that the court erred in 
permitting the plaintiffs and the said Flather to 
testify as to the conversation between the plaintiffs 
and Flather or the declarations or acts of the said 
Flather. The main objection raised by the defendant 
was on the ground that no agency of the said Flather 
to represent or act for the defendant had been estab- 
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lislied. The trial court held that all the factjs and 
circumstances showing the relationship of the parties 
and their treatment of each other and throwing light 
upon the character of such relationship were j prop¬ 
erly admissible in evidence (R. 16). ! 

A Vo submit that the several rulings of the trial 
court in tills respect were entirely correct. We are 
not unmindful of the general rule which obtain^ that 
before the declarations of an agent may be flamed 
against his principal, the fact of the agency must be 
established to the satisfaction of the court, jflence 
we find no quarrel with the rule laid down by this 
court in the case of Swift v. White Oah Coal Op., 44 
App. I). C. 159, cited by the defendant. Thi>j fact 
does not have to be proven by documentary evidence, 
since it may rest in inference from facts and circum¬ 
stances, and the conduct of the parties. 

1 R. C. L. 511. | 

Rosenstock v. Tarmley, 32 Aid. 169. j 

Xor does this fact have to be established by direct 
evidence. 

In 21 R.C.L. 820, it is said: j 

“* * * Direct evidence is not indispbnsa- 

ble—indeed, frequently is not available—bdt in¬ 
stead circumstances may be relied on, suejh as 
the relation of the parties and their conduct (with 
reference to the subject matter of the j con¬ 
tract. * * *” 


See also: 

Atherton v. Barber, 112 Minn. 523. 

Perry v. Dwelling-House Ins. Co., 67 Nl H. 

291. ' | 

Hildebrand v. United Artisans, 46 Ore. 1$4. 
Lindquist v. Dickson, 9S Minn. 369. i 

In 2 C. J. 944, it is said: I 
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“Circumstantial evidence is ordinarily compe¬ 
tent to establish the fact or extent of agency. 
Where such evidence is resorted to for the pur¬ 
pose of establishing agency, all the facts and cir¬ 
cumstances showing the relation of the parties 
and their treatment of each other, and throwing 
light upon the character of such relation, are 
admissible in evidence.” 


The record discloses that in addition to the testi¬ 
mony of the plaintiffs, the defendant and William J. 
Flather showing the surrounding facts and circum- 
stances clearly indicating an agency relationship be¬ 
tween the defendant and Flather, that there was 
direct testimony showing that the defendant appoint¬ 
ed the said Flather as his agent for the purpose of 
fixing the price and terms of the sales contract, and 
that it was pursuant to such appointment as com¬ 
municated to said Flather by the plaintiffs that the 
said Flather proceeded to act and finally approved 
the price and terms of the sales contract, offered in 
evidence in this case. 


In 2 C. J. 434, it is said: 

“There is in general no particular inode in 
which an agency must be created, and it is im¬ 
material what terms are used or bv what name 

* 

the transaction is called, if the requisites of an 
appointment are present, particularly where the 
act to be performed is essentially one of agency.” 
(Italics ours.) 

In 2 C. J. 435, it is said: 

“It is not essential that an agent should be 
appointed directly by the principal, but the ap¬ 
pointment may be made through another. * * * 
The appointment must be communicated to the 
agent and in some instances it may be necessary 
that the agent’s acceptance of the undertaking 
should be communicated to the principal; as a 


rule if the agent proceeds to act under tile ap¬ 
pointment, it is unnecessary to give the principal 
express notice of acceptance, as in such g case 
acceptance will ordinarily be presumed.” (^talics 
ours.) 

See also: 

Barr v. Lapsley, 1 Wheat. 151; 4 L. ed. 58. 

George v. Sandel, IS La. Anno. 535. 

Lockwood v. Mechanics Natl. Bk. 9 R.1.1308. 

In George v. Sandel, supra, the court held tfyat if 
an agent acts under an authority conferred upoi^ him, 
this amounts to a tacit acceptance of the agency, 
although he writes to his principal refusing the 
agency and requesting him to appoint another hgent. 

In Lockwood v. Mechanics National Bank, supra, 
the court held that unless the agent declines flip ap¬ 
pointment, he is presumed to have accepted. 

In 1 R.C.L. 511, it is stated: I 

4 4 But where the existence of an agency Sis in 
issue and the facts rest in parole, and there are 
in evidence other facts or circumstances tending 
to show agency, the declarations of the alleged 
agent are admissible.’’ \ 

See also: 

21 Anno. Cases, 1151. 

24 L.R.A. (X.S.) 511. j 

Mullen v. Quilan, 195 N. Y. 109. j 

In 21 R.C.L. 819, it is said: ! 

“Whether an agency has been created is jo be 
determined by the relations of the parties asjthey 
exist under their agreement or acts. If relations 
exist which will constitute an agency, it will be 
an agency, whether the parties understood fy to 
be or not. Their private intentions will not af¬ 
fect it.” (Italics ours.) 
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See also: 

Bradstreet Co. v. Gill, 72 Tex. 115. 
Taylor v. Conner, 41 Minn. 722. 


In 21 R.C.L. 819, it is further stated: 

“It is not essential that any actual contract 

* 

should exist between the parties or that compen¬ 
sation should be expected by the agent; and 
while the relation, in its full sense, invariably 
arises out of a contract between the parties, yet 
the contract may be either express or implied.” 
(Italics ours.) 

See also: 

Doran v. Thomsen, 76 X.J.L. 754. 


In the case of Crane v. Postal Telegraph Cable Co., 
48 App. D.C. 54, this Court said: 

“Where one person knowingly permits an¬ 
other without objection to represent him, or puts 
another in a situation which indicates to those 
who deal with him that he holds a certain au¬ 
thority, the former is estopped from asserting 
against those who relied upon the appearance of 
power thus permitted or given, that the putative 
agent was not acting within the actual limits of 
his authority. (Italics ours.) 


Clearly then the plaintiffs had sustained the bur¬ 
den of showing the connection between the defendant 
Pearson and the said Flat her, and having satisfied 
the court as to the relationship of the agency, all of 
the acts and declarations of the said Flatker were 
properly admissible in evidence. 


“The rule that statements made bv an al- 

m/ 

leged agent are not competent as against his 
principal to prove his authority as agent, does 
not apply to his testimony as a ic it ness on the 
trial in ichich such authority is in issue.” 
(Italics ours.) 
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Joslyn v. Cadillac Automobile Co., 177i Fed. 
863 (C.C.A.). j 

In 1 R.C.L. 508, tlie general rule in this respect is 
stated thus: 

“The general rule is that whatever is styid by 
an- agent, either in making a contract for his 
principal, or at the time and accompanying the 
performance of any act, within the scope pf his 
authority, having relation to, and connected with, 
and in the course of, the particular contract or 
transaction in which lie is engaged, or, in the 
language of the old writers dum fcruet opus, is 
in legal effect said by the principal, and is ad¬ 
missible in evidence against such principal.” 
(Italics ours.) 

i 

See also: 

Franklin Bank v. Penna. etc. Steam Naviga¬ 
tion Co., 11 Gill. & J. (Md.) 28. 

Conklin v. Consolidated R. Co., 196 Mass]. 302. 

In 1 R.C.L. 509, it is also stated that: j 

“* * * declarations may be provjed if 

they are within the agent’s ostensible or appar¬ 
ent authority as contra-distinguished fronji the 
authority with which the principal intended to 
clothe him. If the agent is engaged in a contin¬ 
uing transaction, or one involving negotiations 
that extend throughout a period of time, his decla¬ 
rations are binding if made at any time before the 
transaction is terminated.” (Italics ours.) 

See also: 

Garfield, etc. Coal Co. v. Rockland-Rockport 
Lime Co., 184 Mass. 60. 

Burnside v. Grand Trunk R. Co., 47 X.H. 554. 

Cleveland, etc. R. Co. v. Closser, 126 Ind. 348. 

The record therefore conclusively shows that there 
was a contract between the plaintiffs and the dj^fen- 

i 

i 

i 
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dant under which the plaintiffs were employed to 
find a purchaser for said property, upon terms and 
conditions authorized and fixed by the defendant 
through his agent, Flather. The efforts on the part 
of the plaintiffs to carry out their part of the con¬ 
tract continued for a period of nine months during 
which time there was no objection on the part of the 
defendant. He was thoroughly familiar with each 
step leading to the drafting of the sales contract and 
the terms and conditions embodied therein were fixed 
and approved by his agent, Flather, in accordance 
with his instructions. 

According to the defendant's testimony, he merely 
advised the plaintiffs that he would sell the property 
in question and directed them to confer with the said 
Flather. He denies that he authorized plaintiffs to 
find a purchaser for said property or that he au¬ 
thorized Flather to fix the terms and conditions of 
the proposed sales contract. The Court was asked to 
believe this testimony in the face of defendant's testi¬ 
mony that on iico occasions in July 1934, after the 
plaintiff Small had told him that plaintiffs had pro¬ 
duced a purchaser ready, willing and able to pay 
$15,750 for said property, and that Flather had ap¬ 
proved the price and terms, lie (defendant, directed 
plaintiff Small to confer with said Flather as he still 
had charge of the entire situation (R. 23, 24), and that 
any price and terms as fixed by Flather would be ac¬ 
ceptable and agreeable to him (defendant) (R. 17). 

The position of the defendant as shown by the rec¬ 
ord is absolutely inconsistent. The only real con¬ 
troverted facts are the employment of the plaintiffs 
and the appointment of Flather by the defendant to 
fix the price and terms of the sales contract. 

In the case of Emerson v. Riley, 41 Apps. D.C. 480, 
this court said as follows (p. 494): 
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“Since there is such a sharp issue of j fact in 
this case, it is apparent that the surrounding cir¬ 
cumstances and the inherent probability or im¬ 
probability of the testimony must have a material 
bearing upon the outcome. Beals v. Finkenbiner, 
12 App. D.C. 23. And where it clearly appears 
that a witness has wilfully testified falselV as to 
a given point, his entire testimony is entitled to 
little consideration, for ‘courts are bound by prin¬ 
ciples of law, morality, and justice, to apply the 
maxim, Falsits in uno, falsus in omnibus.’ \ Alex¬ 
ander v. Blackman, 26 App. D.C. 541; Campbell v. 
State, 3 Kan. 498; Dell v. Oppenheimer, 9 Neb. 
457, 4 NAY. 51; Stoffer v. State, 15 Ohio jSt. 56, 
86 Am. Dec. 470. The theory upon which this 
rule is founded is not that a witness who lips wil¬ 
fully perjured himself is incapable of speaking 
the truth as to other facts, but rather tlijat the 
motive that prompted him to commit perjpry in 
one part of his testimony may lead him tp sup¬ 
port it by falsifying other parts. In j other 
words, courts have found it unsafe to bhse an 
award upon the testimony of such a withess.” 
(Italics ours.) j 

j 

The trial court, who had the benefit of the appear¬ 
ance and the demeanor of the witnesses, was 'called 

i 

upon, in arriving at its conclusions, to reconcile con¬ 
flicting testimony and to judge the creditability 'of the 
several witnesses. The court believed the testimony 
adduced by the plaintiffs, and found that there jwas a 
contract between plaintiffs and defendant. 

In the case of Blundon v. Blundon, 56 Appeals, 
D.C. 313, this Court held as follows: j 

“The weight to be given to the testimoliv of 
witnesses depends much upon their appearance 
on the stand, and for that reason the trial coiurt is 
the best judge of its credibility. It is the settled 
rule in such cases that the finding of the lower 
court will not be disturbed, unless it clearly ap- 


i 

I 
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pears to be wrong. Cole v. Cole, 52 Apps. D.C. 
303, and cases cited. * * *” 

In Snow, v. Snow, 50 App. D.C. 242, this Court says 
that it is the settled rule of procedure that where: 

“* * * the findings of the master or judge who 
saw the witnesses depends upon conflicting testi¬ 
mony, or upon the credibility of witnesses, or so 

far as there is anv testimony consistent with the 

» • 

finding, it must be treated as unassailable.” 
(Italics ours.) 

See also: 

Nash v. Millard, 33 App. D.C. 142. 

McLarren v. McLarren, 45 App. D.C. 237. 

Adahison v. Gilliland, 242 U.S. 350, 01 L.Ed. 

350. 

In the case of George v. Capitol Traction Co., 54 
App. D.C. 147, this court says: 

“The verdict of a jury and the decision of a 
judge who tries a case without a jury finally de¬ 
termines the facts, where the evidence is of such 
a character that intelligent persons may honestly 
differ as to what was actually proven.” 

in tlie case of Fries, Beall <£ Sharp Co. v. Livings¬ 
ton, 50 App. D.C. 200, this Court held that the findings 
of fact of the court, on a trial without a jury, where 
based on substantial evidence, have the force and ef¬ 
fect of a jury verdict. 

When viewed in this light it becomes apparent that 
the findings of the trial court as to the existence of 
the contract between the plaintiffs and the defendant 
are unassailable. We now turn to other assigned 
errors. 


I 
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Plaintiffs Having Completed Their Undertaking 
Are Entitled To Their Commission Since The 
Sale Was Not Consummated Because (J)f The 
Fault Of The Defendant. 

To entitle a broker to a commission, lie must ac¬ 
complish what he undertook to do in his contract of 
employment. In the absence of hindrance or fraud on 
the part of his employer, he must perform all| of the 
conditions of the contract as made with his principal 
or he cannot recover. 

In every case reference must be had to the tqrms of 
that particular employment in order to determine 
whether or not a broker’s duties have been performed. 


303. 


4 R.C.L. 

McLure v. Luke, 154 Fed. 647 (C.C.A.). ! 

Schultz v. Griffin, 121 X.Y. 294. | 

44 L.R.A. 611. 

Here, as we have observed from the record, the 
plaintiffs were only employed by the defendant jto find 
a purchaser for the property in question upon certain 
authorized terms and conditions. The plaintiffs fully 
performed their part of the contract since thejy pro¬ 
duced a purchaser ready, willing and able to purchase 
said property on the terms and conditions fi^ed by 
the defendant. 

The rule with respect to broker’s contracts hajs been 
concisely stated by the Supreme Court of the United 
States in the case of McGavock v. Wood lief, 20 How¬ 
ard 221, as follows: | 

i 

“The broker must complete the sale; that) is, he 
must find a purchaser in a situation and !ready 
and willing to complete the purchase on the|terms 
agreed on, before he is entitled to his coimmis- 
sions. Then he will he entitled to them, though 
the vendor refuse to go on and perfect th§ sale. 
(Italics ours.) 
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This rule lias been followed bv this court in many 
cases including several decisions relied on by the de¬ 
fendant. 


^fannix v. Hildreth, 2 App. D.C. 259. 

Block v. Ryan, 4 App. D.C. 28. 

Dotson v. Milliken, 27 App. D.C. 50; affirmed in 
209 U.S. 237. 


Fox v. Cohen, 34 App. D.C. 389. 

•Shinn v. Evans, 37 App. D.C. 301. 

Heurich v. Sullivan, 52 App. D.C. 95. 

Roger v. Bawling, 54 App. D.C. 361. 

Lake v. Parker, 55 App. D.C. 78. 

Pevser v. American Security & Trust Co., 
App. D.C. 299. 



In Roger v. Raiding, supra, this court held that 
where a broker produces a purchaser ready, willing 
and able to carry out his contract upon terms stated 
therein and the sale fails because of the failure or 
inability of the vendor to carry out his part of the 
agreement, the broker is entitled to his commission. 

In Lal)C v. Parker, supra, this court held that in a 
suit to recover commissions against a party in an ex¬ 
change of land, where all conditions of contract had 
been complied with by the other party thereto, and 
the failure to complete the trade was entirely due to 
the party sued, that the broker was entitled to recover 
his commission. 

In the; case of Dotson v. Milliken, supra, this court 
held that where the owner of certain lands employed 
a broker to sell his property, representing to the 
broker that the Southern Rv. had agreed to build a 
railroad giving access to the land, and the sale fell 
through because the vendor’s representations were er¬ 
roneous, that the broker was nevertheless entitled to 
recover his commissions. 

Without quoting any further from the above deci¬ 
sions on this point, the general rule to be deduced is 
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that where a broker lias produced a purchase^ ready 
and willing to buy upon the vendor’s terms, 4 n d the 
sale is not consummated because of some faultj or in¬ 
ability on the part of the vendor, the broker jis still 
entitled to his commission. 

Now the defendant contends that the proposed sales 
contract set up in the declaration was in conflict with 
section 522 of the Code of Laws of the District of 
Columbia. In other words, the position of t]be de¬ 
fendant, as we understand it, is that although jhe au¬ 
thorized the plaintiffs to effect a sale of the property 
in question upon certain authorized terms, hie had 
no legal title to the same and could not have entered 
into a binding contract with respect to the disposition 
of said property. If we look to the sales contract it¬ 
self, we note that it provides in part as follows!: 

“The property is sold free of incumbrance, ex¬ 
cept as aforesaid. * * * In case legal stej|)s are 
necessary to perfect the title, such action mlust be 
taken by the seller promptly at his own expense, 
whereupon the time herein specified for fu|l set¬ 
tlement by the purchaser will thereby be extended 
for the period necessary for such prompt action.” 

The time specified for closing said contract jis as 
follows: | 

“Within forty-five da vs from the date of ac- 
ceptance hereof by the owner, or as soon there¬ 
after as a report on the title can be securfed if 
promptly ordered, the seller and purchasej- are 
required and agree to make full settlement m ac¬ 
cordance with the terms hereof.” 

| 

Another pertinent part of the sales contract iij this 
connection, is as follows: j 

“* * * that if upon examination the title should 
be found defective the seller hereby agrees tcj> pay 
the cost of the examination of the title and' also 
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to pay to the agent herein a commission herein¬ 
after provided for just as though the sale had 
actually been consummated and all the terms of 
this contract complied with.” 


It must be borne in mind that under the contract 
of employment between the plaintiffs and the defend¬ 
ant, all that the plaintiffs were required to do was to 
find a purchaser ready, willing and able to buy the 
property on the terms authorized by the defendant. 


The plaintiffs were not authorized to effect a contract 
with the prospective purchaser nor under the deci¬ 
sions of this court did they have the inherent power 
under the said terms of their employment to enter into 
a binding agreement with the prospective purchaser. 

This court so decided in Man nix v. Hildreth , supra, 
and again affirmed this view in the case of Dotson v. 
MiUikeu , supra , which was afterwards affirmed by the 
Supreme Court of the United States. 

In Dotson v. MiUikeu, supra, the Supreme Court 
further said: 


“A binding agreement between vendor and pur¬ 
chaser is not necessary before a broker’s com- 
mission can be earned, under an agreement by 
which such broker was employed to find a pur¬ 
chaser.” 


It is true that the plaintiffs knew at the time that 
the negotiations were taking place that the property 
in question was encumbered by a blanket trust, since 
Flat her told them that he represented certain inter¬ 
ests who had a blanket trust on the property in ques¬ 
tion and other properties. They knew nothing about 
the maturity dates of the notes which were secured on 
the property. The record shows that Flather for a 
period of years, pursuant to a written contract en¬ 
tered into between him and the defendant, was col¬ 
lecting rents from the various properties embraced 



within said blanket trust as the agent ot* the cjefend- 
ant, and applying the proceeds to the payment j of the 
notes secured on said property. Flather also | repre¬ 
sented the person having the blanket trust 0^1 said 
property, so that he represented the person jiaving 
the legal title to said property, as well as the eqjutable 
title. It may well be that the property in question 
could have been released from the blanket mortgage. 
The record is silent as to what the total evaluation of 
the properties embraced in the blanket trust Was, or 
how much curtailment had been made on the! notes 
secured under said blanket trust. 

In any event, the defendant in the sales contract, 
which was approved by him, agreed to take sue! 
as were necessary to perfect the title in which a 


steps 
se the 


time specified for settlement could have been extended 
for the period necessary. This the defendant d^d not 
do, but simply advised the plaintiffs that he was not 
interested in the contract. 

The record shows that at the time the saleif con¬ 
tract was approved by Flather on behalf of the de¬ 
fendant, that Flather directed the plaintiffs to sub¬ 
mit the sales contract to the defendant for his signa¬ 
ture, and stated to the plaintiffs that he woui(l call 
the defendant and apprise him of the fact that he 
(Flather) had approved the same. The record 
further shows that pursuant to such direction, the 
plaintiffs did submit the contract to the defendant, 
and that Flather called the defendant, telling the de¬ 
fendant that he had approved the sales contract which 
was being submitted to him for execution. It it sig¬ 
nificant that up to this point apparently there never 
had been any question in the mind of the defendant 
but that the contract would be carried out. Oii this 
occasion the defendant asked Flather if he had tb sell 
the property in question, and Flather advised hin{ that 
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lie did not have to sell. In other words, the inference 
to be drawn from the facts as disclosed bv the record 
is that the defendant was in financial difficulties and 
unable to meet the payment of the notes secured by 
the blanket trust on the property in question and 
other of his properties. lie authorized Flather, as 
his agent, to make collection of the income from said 
properties and to use the same to curtail the notes. 
He apparently was laboring under the apprehension 
that he had to sell the property in question and when 
he was advised by Flather that he did not have to sell, 
then he changed his mind and backed out of the con¬ 
tract. 

Of course, it is true, that the defendant did not, as 
he was advised by Flather, have to sell the property. 
A party always has the power but not the right, to 
breach a contract. 


In Clark, Principles of Equity, page 44, it is said: 

“Hut the sound doctrine is that in all cases 
each party to a contract has the right to have the 
other party perform in specie and that it is 
merelv because the common law is defective in its 
machinery that it gives onlv damages; there is no 
right to break a contract to escape performance, 
even though there happens to be the power to do 
so, because of the defective state of the common 
law. ’ ’ 


Moreover, although the sales contract provided a 
time limitation within which the transaction was to be 
closed after its acceptance by the defendant, since the 
defendant! had orally approved all of the terms and 
conditions! of the contract, he could not decline arbi¬ 
trarily to give his written approval to it. 

In the case of Ruedy v. Twigg, 52 App. D.C. 58, 


this court said as follows: 
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I 

I 

i 

i 


“Where a contract employing brokers Ito sell 
land, provided that the contracts of sale (should 
be subject to the owner’s approval, the 


cannot arbitrarily refuse to give his written ap 
proval to a contract for the sale of land 
orally stating, while the contract was beiiu 
tiated, that he was satisfied with its terms. 


owner 


after 

lieiro- 


’ 


In the ultimate analysis what happened wa'cs that 
the defendant acting capriciously, declined jto go 
through with the contract when he found out that lie 
did not have to sell. 

The Supreme Court has stated a correlary jto the 
general rule in respect to a broker’s commissioii case, 
using the following language: 

“If the efforts of the broker are -rendered a 
failure by the fault of the employer; if capric¬ 
iously he changes his mind after the purchaser, 
ready and willing and consenting to the prescribed 
terms, is produced; or if the latter declines to 
complete the contract because of some defect of 
title in the ownership of the seller, some]unre¬ 
moved encumbrance, some defect which ijs the 
fault of the latter, then the broker does no|t lose 
his commissions.” (Italics ours.) 

Croke v. Trickey, 204 U.S. 228, 239. | 


This Court just recently has had occasion td sub¬ 
scribe to this doctrine, in the case of Peyser v. Ameri¬ 
can Security do Trust Co., G3 App. D.C. 299. j This 
was a case involving commissions arising out j of a 
contract subject to ratification and approval by the 
Supreme Court of the District of Columbia. Tl^e ob¬ 
jection was made there that since the contract had not 
been approved by the Supreme Court, that there dould 
be no recovery of the commission. We quote thj} fol¬ 
lowing language by this court: j 

“Having in mind the interpretation of the! con¬ 
tract by counsel for appellant, we have a j case 
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involving commissions arising out of a contract 
subject to ratification and approval by a court 
having jurisdiction of the trust to which the 
property belonged. Adm ittedly , no com missions 
/could be payable except in the event of the 
court's approval , unless the court's approval was 
prevented by the negligent or improper act of the 
trustees in violation of their contract . The Su¬ 
preme! Court states the rule in such case as fol¬ 


lows: ‘If the efforts of the broker are rendered a 


failure by the fault of the employer; if capric¬ 
iously he changes his mind after the purchaser, 
ready and willing and consenting to the pre¬ 


scribed terms is produced; * * 


* then the broker 


does not lose his commissions V' 


(Italics ours.) 


In this case, the uncontradicted testimony shows 
that the sale would have gone through, and if needs 
be would have been approved by the court but for the 
fact that the defendant changed his mind and de¬ 
clined to go through with the contract. 

In our discussion, we have assumed, for the sake of 
argument only, that Caldwell, the holder of the blan¬ 
ket trust on the property in question and trustee ap¬ 
pointed by the Supreme Court of the District of Co¬ 
lumbia, would have been required to submit the sales 
contract to said court for approval. This is the con¬ 
tention of the defendant. 


However, the fact must not be overlooked that the 
trustee was not powerless to make a contract because 
it is well settled that a trustee mav make anv contract 

W ft 

he chooses and unless in the contract itself, he ex¬ 


pressly exempts himself from personal liability, he is 
personally liable with like effect as if he were not a 


trustee at all. 
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Under such circumstances in the light of the | above 
decisions, the plaintiffs were clearly entitled to their 
commission. 

In this same connection, see the cases of j 

Foltz v. Realty Co., 131 Va. 496. j 

Gaston etc. v. Warner, 272 Fed. 56 (C1C.A.) 

260 U.S. 201; 67 L.ed. 210. ! 

In Gaston etc. v. Warner, supra, the Supreme [Court 
of the United States, held as follows: j 

‘‘A contract by a British corporation made in 
New York, employing a broker residing iij that 
State to sell a steamboat, the transfer and! pay¬ 
ment for which is to take place in that Stijte, is 
valid, and the commission for obtaining aj pur¬ 
chaser mav be enforced, although bv the Bjritish 
law, the sale of a ship without permission (j>f the 
government is an offense and permission to make 
the sale was refused by that government after the 
purchaser had been found.” 

I 

: . . [ 

Quoting further from this decision we find Mr. 

Justice Sutherland, who delivered the opinion of the 
court, saying: 

“Even if the contract of sale was void by [Brit- 
ish law, all other questions aside, respondent’s 
connection with it was not such as to deprivi him 
of his commission. His action teas not to enforce 
that contract but his own. Irwin v. Willias, 110 
U.S. 499, 28 L.ed. 225.” j 

In the light of these decisions, it becomes manifest 
that the contentions of the defendant are wi 
merit. These plaintiffs are here not to enforce a 
tract between the plaintiff and the prospective pur¬ 
chaser, for they were never authorized or empowered 
to effect an actual sale by a binding or e 
contract under the decisions of this court. 

•si 

seeking to enforce a contract with the defendant which 


nforcjiable 
They are 



I 
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was not contrary to public policy and which was en¬ 
tered into bv the defendant deliberated, and but for 
» * / 

his refusal to complete the sale, he would have en¬ 
joyed the full benefits flowing from it. In so far as 
the performance of the contract on the part of the 
plaintiffs is concerned, they have done all within their 
power to enable the defendant to enjoy the fruits of 
t lie contract. 

In Godfrey v. Roessle, 5 App. D.O. 299, this court 
quotes with approval an early English decision in 
savin": 

“It must not be forgotten that we are not to 

extend arbitrarilv those rules which sav that a 

♦ • 

given contract is void, as being against public 
policy, because if there is one thing which more 
than another public policy requires, it is that 
men of full aye and complete understanding shall 
have the utmost liberty of contracting , and that 
their contracts when entered into freely and vol¬ 
untarily shall be held sacred , and shall be en¬ 
forced by courts of justice. That is but saying, 
that substantial justice and the obligation of con¬ 
tract are entitled to superior consideration to 
the vague and indefinite notions of public policy , 
urged to avoid a contract for which the party 
has received full consideration.” (Italics ours.) 

Again in the case of Manning v. Ellicott, 9 App. 
D.C. 81, this court said: 

“* * * It is a well settled rule of interpre¬ 

tation that where a contract is fairly open to two 
const ructions, by one of which it icould be laic- 
ful. and the other unlawful, the former must be 
adopted. (Italics ours.) 

See also: 

Habler v. McLean, 117 U. S. 567. 

Certainly it cannot be urged that a contract by a 
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mortgagor to sell encumbered property contravenes 
public policy, even if this point be material. ] Nor 
does a contract by a broker to find a purchaseJ* for 
mortgaged property savor of illegality. These'con¬ 
tentions of the defendant are therefore utterlvi un- 

I 

tenable. ! 

One last point remains, and that is the point is to 
the financial responsibility of the prospective pur¬ 
chaser. The record shows that the plaintiffs agreed 
to have the prospective purchaser pay the suifi of 
$15,750 all cash, if the defendant was not pleased With 
the terms and conditions which he had orally agjreed 
to. This was set up in the declaration and was not 
denied by the defendant in his pleas. The plaintiffs 
so testified at the trial of this cause, and the defen¬ 
dant did not deny the truth of this testimony. The 
plaintiff Small further testified at the trial that | the 
purchaser was still willing to pay $15,750 either in 
accordance with the terms and conditions of the sgles 
contract or all cash. 

In his brief, the defendant treats at great length 
the failure on the part of the plaintiffs to prove that 
they had produced a purchaser able to comply with 
the terms of the contract. It is settled law that ojnce 
the purchaser procured by the broker is accepted! by 
the vendor, the latter is thereafter estopped fWom 
denying the purchaser’s ability or willingness to com¬ 
plete the contract. The theory being that the vendor 
was not bound to accept the offer of such person 
without a reasonable opportunity to inquire and ^at- 
isfv himself in relation to it. See: j 

4/ 

4 R.C.L. 309. i 

Dotson v. Milliken, 27 App. D.C. 50, affirmed 
209 U. S. 237. I 
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In Dotson, v. Milliken, supra, the court says: 

“The inability of the prospective purchaser to 
complete tlie purchase is not available as an aft¬ 
erthought to defeat the right of the broker em¬ 
ployed to find a purchaser to recover his agreed 
commissions, where the sale failed wholly through 
the fault of the owner, who made no objection to 
the purchaser.” (Italics ours.) 

Trial Court Committed No Errors in Denying Defen¬ 
dant’s Motion For Direct Verdict and in Over¬ 
ruling Motion For New Trial. 

In view of the foregoing it is apparent that the 
trial court did not commit error in denying defen- 
dant’s motion for a directed verdict. 

In Weigh v. Roller, 54 App. D.C. 164, this court 
said: 

“On review of an exception to the refusal of a 
charge to return a verdict for appellant, the tes¬ 
timony must be viewed from the angle most fa¬ 
vorable to appellee.' 7 (Italics ours.) 

Again, in the case of Dick v. Davis, 53 App. D.C. 
01, this court said: 

“Plaintiff’s request that the court instruct the 
jury to return a verdict in his favor was right¬ 
fully refused, where the verdict was dependent on 
the weight of the evidence. 7 ' (Italics ours.) 

Moreover, it is the settled rule as laid down in the 

manv decisions of this court that a motion for a di- 
* 

reeled verdict against a plaintiff is an admission of 
every fact in evidence tending to sustain his case, and 
of every inference reasonably deductible therefrom, 
and can be granted only when but one reasonable 
view can he taken of the evidence and the conclusions 
therefrom, and that view is utterly opposed to the 
plaintiff's right to recover. 
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Gunning v. Coolev, 58 App. D.C. 304, affirmed 
281 U. S. 90. * I 

Faucett v. Bergmann, et al., 5S App. D.C( 290. 

i 

Judged bv these standards the refusal of the! trial 
court to grant a directed verdict for the defendant 
was entirely right. Xor did the court err in ovdrrul- 
ing the defendant’s motion for a new trial. 

In Fitzgerald v. Dodson, et al., 58 App. D.C .j 150, 
this court said: 

“It is settled law in this court that the aption 
of the trial court in granting or refusing a! new 
trial is not reviewable. Columbia Ry. C<b. v. 
Cruit, 20 App. D.C. 521; Price v. U. S., 14 App. 
D.C. 391; Kelley v. Moore, 22 App. D.C. 9.’j 

i 

In Phillips v. Moore & Hill, Inc., 51 App. D.C.\349, 
this court said: j 

“It is well settled that the action of the court 
in refusing to grant a new trial is not assignable 
as error. Whelan v. AVhelan, 50 App. D.C. 171.” 

In any event as was said in Capital Traction Co. v. 
Sneed, 58 App. D.C. 141, j 

“Refusal to grant motion for new trial is| not 
available as an assignment of error, unless kucli 
refusal amounts to an abuse of discretion.” 
(Italics ours.) 

Here the motion for a new trial was based rejally 
upon the assumption that the verdict was not Sus¬ 
tained by the evidence, since the defendant’s conten¬ 
tion that the verdict was contrary to law was! ill 
founded. This being true the motion was addresseijl to 
the trial court’s discretion and will not be reviewed 
here. Also since no error of law has been showii in 
the record, the refusal of the trial court to grai^t a 
new trial is not a ground for appeal. 

Ricketts v. U. S., 59 App. D.C. 47. 


i 
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Defendant’s Citations 

We have earefullv considered the cases cited and 
relied upon by the defendant. They are all distin¬ 
guishable' on the facts, and the general principles of 
law stated therein are wholly inapplicable to any is¬ 
sues involved on this appeal. 

Conclusion 

In conclusion, it is respectfully submitted, in view 
of the foregoing, that the judgment should be affirmed. 

Respectfully submitted. 

I W. Gwyxx Gardiner, 

• James M. Earnest, 

I. Irwin Bolotin, 

Attorneys for Defendants 
in Error. 

\ 729 15th Street, X. W., 

Washington, D. C. 




